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redesigned and reengineered Boeing 737

Boeing 737 Next Generation — -600, -700, -800, -900 variants
Boeing 777-200 aircraft — extended range variant
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[***]
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Business and Occupation

besloten vennootschap (public limited liability company)

Cotation Assistée en Continu
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European Communities
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SSNIP
SPOF
SOGEPA
SOGEADE
TDM
TPC
TRL

UK

us

UsD
UsSDOC
VFW
VLA
WACC
WRP
WTO
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Société de gestion de I'aéronautique, de la défense et de I'espace
Temporary Defence Mechanism

Technology Partnerships Canada

technology readiness level

United Kingdom

United States

United States dollar

United States Department of Commerce
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1 INTRODUCTION
1.1 Complaint by the United States

1.1. The United States' complaint in this dispute, initiated under Article 21.5 of the
Understanding on Rules and Procedures Governing the Settlement of Disputes (DSU), concerns the
alleged failure on the part of the European Union! and certain member States to implement the
recommendations and rulings adopted by the Dispute Settlement Body (DSB) in the original
proceeding EC and certain member States — Large Civil Aircraft.

1.2. In the original proceeding, the panel found that the United States had demonstrated that the
European Communities (EC) and certain member States had caused adverse effects, in the form of
certain kinds of serious prejudice to the United States' interests, within the meaning of
Articles 5(c), 6.3(a), (b) and (c) of the Subsidies and Countervailing Measures Agreement
(SCM Agreement), through the use of the following specific subsidies:

a. "launch aid" or "member State financing" (LA/MSF) for the A300, A310, A320, A330,
A330-200, A340, A340-500/600, and A380 models of large civil aircraft (LCA)Z;

b. French and German government "equity infusions" provided in connection with the
corporate restructuring of Aérospatiale and Deutsche Airbus®;

c. certain infrastructure and infrastructure-related measures provided by German and
Spanish authorities*; and

d. research and technological development (R&TD) funding provided by the European
Communities and certain member States.®

1.3. The original panel also concluded that the United States had established that the German,
Spanish and UK A380 LA/MSF agreements constituted prohibited export subsidies within the
meaning of Article 3.1(a) and footnote 4 of the SCM Agreement.®

1.4. In relation to the findings made under Articles 5 and 6.3(a), (b), and (c) of the
SCM Agreement, the original panel recommended that:

{U}pon adoption of this report, or of an Appellate Body report in this dispute
determining that any subsidy has resulted in adverse effects to the interests of the
United States, the Member granting each subsidy found to have resulted in such
adverse effec7ts "take appropriate steps to remove the adverse effects or ... withdraw

the subsidy".

1.5. As regards the findings made under Article 3.1(a) and footnote 4 of the SCM Agreement, the
original panel recommended that:

{T}he subsidizing Member granting each subsidy found to be prohibited withdraw it
without delay and specify that this be done within 90 days.®

1.6. The original panel report was circulated to the Members on 30 June 2010. Both parties
appealed certain issues of law and legal interpretations developed by the original panel.®

1 The European Union replaced and succeeded the European Communities as of 1 December 2009.

2 panel Report, EC and certain member States — Large Civil Aircraft, paras. 7.290(a)(i)-(vii),
7.482-7.496, and 8.1(a)(i).

3 panel Report, EC and certain member States — Large Civil Aircraft, paras. 7.1245-7.1249, 7.1302,
7.1323-7.1326, 7.1380-7.1384, 7.1414, and 8.1(c) and (d).

4 Panel Report, EC and certain member States — Large Civil Aircraft, paras. 7.1049-7.1053, 7.1097,
7.1100-7.1101, 7.1134, 7.1137-7.1139, 7.1191, 7.1205-7.1211, 7.1244, and 8.1(b)(i)-(iv).

® panel Report, EC and certain member States — Large Civil Aircraft, paras. 7.1427-7.1456,
7.1459-1480, 7.1608, and 8.1(e).

8 panel Report, EC and certain member States — Large Civil Aircraft, paras. 7.689 and 8.1(a)(ii).

7 Panel Report, EC and certain member States — Large Civil Aircraft, para. 8.7.

8 panel Report, EC and certain member States — Large Civil Aircraft, para. 8.6.
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1.7. The Appellate Body reversed or modified several aspects of the original panel's findings.'®
Where the Appellate Body found sufficient factual findings or undisputed facts on the record in
relation to the matters it had reversed, it went on to "complete the analysis". Thus, after
"completing the analysis" with respect to certain aspects of the original panel's subsidization and
adverse effects findings, the Appellate Body ultimately upheld the original panel's conclusion that
the United States had established that the effects of the challenged LA/MSF measures caused
serious prejudice to the United States' interests within the meaning of Article 6.3(a), (b) and (c) of
the SCM Agreement'!, and that the effects of the challenged "equity infusions" and infrastructure
measures the Appellate Body had found to constitute specific subsidies, "complemented and
supplemented” the effects of the challenged LA/MSF measures.’?> The Appellate Body also
attempted to "complete the analysis" after having reversed the original panel's finding that the
German, Spanish and UK A380 LA/MSF measures constituted prohibited export subsidies within
the meaning of Article 3.1(a) and footnote 4 of the SCM Agreement. However, the Appellate Body
found that it was unable to do so because there were insufficient factual findings or undisputed
facts on the record.*®

1.8. In the light of its findings, the Appellate Body concluded that:

{H}aving reversed the Panel finding, in paragraph 7.689 of the Panel Report, that
certain A380 LA/MSF contracts amounted to prohibited export subsidies, the Panel's
recommendation pursuant to Article 4.7 of the SCM Agreement, in paragraph 8.6 of
the Panel Report, consequently must be reversed; however, to the extent we have
upheld the Panel's findings with respect to actionable subsidies that caused adverse
effects, as set out in paragraph 8.2 of the Panel Report, or such findings have not
been appealed, the Panel's recommendation pursuant to Article 7.8 of the
SCM Agreement, in paragraph 8.7 of the Panel Report, that "the Member granting
each subsidy found to have resulted in such adverse effects, ‘take appropriate steps to
remove the adverse effects or ... withdraw the subsidy™, stands.'*

1.9. The Appellate Body report and the report of the original panel, as modified by the Appellate
Body report, were adopted by the DSB on 1 June 2011.%°

1.10. On 1 December 2011, the European Union informed the DSB that it had taken "appropriate
steps to bring its measures fully into conformity with its WTO obligations, and to comply with the
DSB's recommendations and rulings".'® The European Union explained that it had "adopted a
course of action that addresses all forms of adverse effects, all categories of subsidies, and all
models of Airbus aircraft covered by the DSB's recommendations and rulings".’” The
European Union provided "{i}nformation concerning the steps" it had taken to achieve compliance

in a list containing 36 numbered paragraphs attached to its communication.

1.11. On 9 December 2011, the United States requested consultations with the European Union
and certain member States, explaining in the same request for consultations, that it was of the
view that "the actions and events listed in the EU Notification do not withdraw the subsidies or
remove their adverse effects for purposes of Article 7.8 of the SCM Agreement and the EU has

therefore failed to implement the DSB's recommendations and rulings".*®

9 WT/DS316/12/Rev.1 and WT/DS316/13.

10 Appellate Body Report, EC and certain member States — Large Civil Aircraft, paras. 1414(a), (c),
(@ (®-(iD), (e)(i), (9). (. (). (K), and (s), and 1415(b).

11 Appellate Body Report, EC and certain member States — Large Civil Aircraft, paras. 1414(e)(iv), (1),
(m), (p), and (q).

12 Appellate Body Report, EC and certain member States — Large Civil Aircraft, paras. 1414(g) and (r).
The Appellate Body reversed the original panel's finding that the R&TD subsidies "complemented and
supplemented" the effects of the challenged LA/MSF measures.

13 Appellate Body Report, EC and certain member States — Large Civil Aircraft, paras. 1414(j) and
1415(b).

14 Appellate Body Report, EC and certain member States — Large Civil Aircraft, para. 1416.

S WT/DSB/M/297.

16 Communication from the European Union dated 1 December 2011, WT/DS316/17, 5 December 2011,
(Compliance Communication), para. 1.

17 Compliance Communication, para. 3.

8 WT/DS316/19, p. 3.
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1.12. The United States and the European Union held consultations on 13 January 2012, but the
consultations failed to resolve the dispute.

1.2 Panel establishment and composition

1.13. On 30 March 2012, the United States requested the establishment of a panel pursuant to
Article 21.5 of the DSU with standard terms of reference.'® At its meeting on 13 April 2012, the
DSB agreed, pursuant to Article 21.5 of the DSU, to refer the dispute to the original panel, if
possible.?°

1.14. The Panel's terms of reference are the following:

To examine, in the light of the relevant provisions of the covered agreements cited by
the parties to the dispute, the matter referred to the DSB by the United States in
document WT/DS316/23 and to make such findings as will assist the DSB in making
the recommendations or in giving the rulings provided for in those agreements.

1.15. In accordance with Article 21.5 of the DSU, the Panel was composed on 17 April 2012 as
follows?!:

Chairman: Mr Carlos Pérez del Castillo
Members: Mr John Adank
Mr Thinus Jacobsz

1.16. Australia, Brazil, Canada, China, Japan, and the Republic of Korea notified their interest in
participating in the Panel proceedings as third parties.

1.3 Panel proceedings
1.3.1 General
1.17. The Panel held an organizational meeting with the parties on 1 May 2012.

1.18. After consulting the parties, the Panel adopted its Working Procedures? and timetable on
11 May 2012. The Panel twice suspended its timetable on 10 August 2012 and 28 November 2012
in the light of the United States' and European Union's respective requests for the Panel to
exercise its right to seek information under Article 13 of the DSU. The Panel made various other
modifications to its timetable throughout the proceeding. On 5 October 2015, the Panel informed
the parties of the expected date of the issuance of the Interim Report.

1.19. The United States and the European Union filed their first written submissions on
25 May 2012 and 6 July 2012, respectively. Third parties filed their written submissions on
27 July 2012. The second written submissions of the United States and the European Union were
filed on 19 October 2012 and 15 January 2013, respectively.

1.20. The Panel held one substantive meeting with the parties on 16-18 April 2013. A session with
the third parties took place on 17 April 2013. At the request of the parties, the Panel's meeting
with the parties was opened to the public by means of a delayed video showing. A portion of the
Panel's rr;geting with the third parties was also opened to the public by means of a delayed video
showing.

1% EC and certain member States — Large Civil Aircraft, Recourse to Article 21.5 of the DSU by the
United States: Request for the establishment of a panel, WT/DS316/23, (dated 30 March 2012, circulated
3 April 2012).

20 WT/DSB/M/314.

2t WT/DS316/24.

22 The Panel's Working Procedures are attached in Annex A-1.

23 See Annex A-2 for the procedures for the conduct of the meeting. Australia, Brazil, Canada and Japan
consented to having their statements videotaped for delayed showing. China and Korea did not consent.
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1.21. The Panel posed questions to the parties and third parties on 23 April 2013, and additional
questions to the parties on 23 August 2013 and 31 March 2014.

1.22. On 5 October 2015, the Panel issued the descriptive part of its Report to the parties. The
Panel issued its Interim Report to the parties on 11 December 2015. The Panel issued its Final
Report to the parties on 11 March 2016.

1.3.2 Protection of Business Confidential Information and Highly Sensitive Business
Information

1.23. At the organisational meeting, the parties requested the Panel to adopt additional
procedures for the protection of confidential and highly sensitive business information, submitting
a joint proposal. After considering the parties' request and their joint proposal, the Panel adopted
the Additional Procedures to Protect Business Confidential Information and Highly Sensitive
Business Information (BCI/HSBI Procedures) on 11 May 2012.%*

1.3.3 Preliminary ruling on the Panel's terms of reference

1.24. In its first written submission, the European Union objected to the inclusion of certain
United States claims and challenged measures within the scope of this compliance proceeding. In
particular, the European Union objected to the United States' challenge to the LA/MSF agreements
entered into between Airbus and France, Germany, Spain and the United Kingdom for the Airbus
A350 "eXtra widebody" aircraft (A350XWB), as well as the United States' prohibited subsidy claims
against the A380 LA/MSF measures, and the United States’ threat of displacement and impedance
of imports claims.?®> The European Union asked the "Panel to grant the relief requested ... through

a preliminary ruling, or failing that in its final report”.2®

1.25. On 27 March 2013, the Panel issued a preliminary ruling with respect to the
European Union's objection to the United States' claims, finding that:

a. the United States' claim that the A380 LA/MSF measures are prohibited export subsidies
within the meaning of Article 3.1(a) of the SCM Agreement, and the United States' threat
of displacement and impedance of imports claims, are within the scope of this
proceeding;

b. the United States' claim that the A380 LA/MSF measures are prohibited import
substitution subsidies within the meaning of Article 3.1(b) of the SCM Agreement is
outside the scope of this proceeding; and

c. the United States’ claims of threat of displacement or impedance of imports pursuant to
Article 6.3(a) of the SCM Agreement are within the Panel's terms of reference.

1.26. In the same communication, the Panel informed the parties that it would issue the reasons
underlying its findings in due course.

1.27. The Panel's findings and underlying reasoning in relation to all of the objections raised by
the European Union in its request for a preliminary ruling are set out in Section 6.4.

1.3.4 Information sought by the Panel

1.28. On 20 July 2012, the United States requested the Panel to exercise its right under Article 13
of the DSU to seek certain information that the United States considered to be necessary for the
Panel to carry out its mandate. After considering the views of both parties, the Panel ruled on the
United States' request on 4 September 2012, inviting the European Union to provide certain
information. The European Union submitted information to the Panel on 5 October 2012.

24 The BCI/HSBI Procedures were subsequently revised several times. The final version is attached in
Annex A-3.

2% European Union's first written submission, section I11.

26 European Union's first written submission, fn 184.
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1.29. On 23 November 2012, the European Union also requested the Panel to exercise its right to
seek information under Article 13 of the DSU. After considering the views of both parties, the Panel
informed them on 14 December 2012 that it had decided to deny the European Union's request.

1.30. The Panel's rulings are reproduced in Annex E of this Report.
1.3.5 Procedural rulings

1.31. The Panel was asked to make numerous rulings in relation to procedural matters throughout
this proceeding. The Panel’'s main rulings are reproduced in Annex F of this Report.

1.4 Product at issue

1.32. The product at issue in this dispute is the same as the product that was the subject of the
original proceeding, i.e. LCA, as distinguished from smaller (regional) aircraft and military aircraft.
LCA can generally be described as large (weighing over 15,000 kg) "tube and wing" aircraft, with
turbofan engines carried under low-set wings, designed for subsonic flight. LCA are designed for
transporting 100 or more passengers and/or a proportionate amount of cargo across a range of
distances serviced by airlines and air freight carriers. LCA are covered by tariff classification
heading 8802.40 of the Harmonized System ("Airplanes and other aircraft, of an unladen weight
exceeding 15,000 kg").

2 PARTIES' REQUESTS FOR FINDINGS AND RECOMMENDATIONS

2.1. The United States requests that the Panel find that the European Union and certain member
States have failed to comply with the recommendations and rulings of the DSB by withdrawing the
subsidies or taking appropriate steps to remove the adverse effects and, in particular, that:

a. with the exception of the Bremen Airport runway subsidy, the European Union and
relevant member States have not withdrawn the subsidies covered by the DSB
recommendations and rulings;

b. French, German, Spanish, and UK LA/MSF for the A350XWB is a specific subsidy within
the meaning of Articles 1 and 2 of the SCM Agreement;

c. French, German, Spanish, and UK LA/MSF for the A380 and the A350XWB confers (1) an
export subsidy inconsistent with Article 3.1(a) of the SCM Agreement, and (2) an import
substitution subsidy inconsistent with Article 3.1(b) of the SCM Agreement;

d. the European Union and relevant member States have not removed the adverse effects
covered by the DSB recommendations and rulings;

e. the United States continues to experience serious prejudice in the form of significant lost
sales under Article 6.3(c) of the SCM Agreement, including sales where the customer
ordered the A350XWB;

f. the United States continues to experience serious prejudice in the form of displacement
and impedance, and/or threat thereof, of its LCA imports into the European Union
market under Article 6.3(a) of the SCM Agreement;

g. the United States continues to experience serious prejudice in the form of displacement
and impedance of its LCA exports to 11 third country markets under Article 6.3(b) of the
SCM Agreement; and

h. all subsidies provided to Airbus LCA, including LA/MSF provided to the A350XWB, have a
genuine and substantial causal relationship with the effects found.?’

2.2. The European Union requests that the Panel reject the entirety of the United States' claims.?®

27 United States' first written submission, para. 533; and second written submission, para. 748.
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3 ARGUMENTS OF THE PARTIES

3.1. The arguments of the parties are reflected in their executive summaries, provided to the
Panel in accordance with paragraph 12 of the Working Procedures adopted by the Panel (see
Annexes B and C).

4 ARGUMENTS OF THE THIRD PARTIES

4.1. The arguments of the third parties are reflected in their executive summaries, provided in
accordance with paragraph 12 of the Working Procedures adopted by the Panel (see Annex D).

5 INTERIM REVIEW
5.1 Introduction

5.1. The Panel issued its Interim Report to the parties on 11 December 2015. Both parties
submitted written requests for review of precise aspects of the Interim Report on 22 January 2016,
and written comments on each other's written requests on 12 February 2016. The parties also
provided written comments on the treatment of certain information as BCl and/or HSBI in the
Interim Report on 12 February 2016, with comments on each other's comments submitted on
26 February 2016. Neither party requested the Panel to hold an interim review meeting. Below we
respond to the issues raised by the parties in the context of the interim review.

5.2. Due to changes as a result of our review, the numbering of the footnotes in the Final Report
has changed from the Interim Report. The text below refers to the footnote numbers in the Interim
Report, with the corresponding footnote numbers in the Final Report provided in parentheses for
ease of reference. Apart from the specific changes described in the following section, we have also
corrected a number of typographical errors and other non-substantive errors throughout the
report, including those identified by the parties, which are not referred to specifically below.

5.2 The European Union's Compliance Communication

5.2.1 Paragraph 6.7, and sub-headings 6.2.1, 6.2.2, and 6.2.3 (now sub-headings 6.2.2,
6.2.3, and 6.2.4)

5.3. The European Union requests the Panel to explain the rationale for, and the implications of,
the Panel's decision to discuss the European Union's "measures taken to comply" under the
following three separate sub-headings: ("Actions taken after the adoption of the recommendations
and rulings by the DSB™); ("Events that occurred before the adoption of the recommendations and
rulings by the DSB"); and ("Alleged events that overlapped the adoption of the recommendations
and rulings by the DSB"). The United States considers the sub-headings self-explanatory and
further considers that the implications of the sub-headings are apparent from the remainder of the
Interim Report. The United States, therefore, sees no reason for the Panel to provide the
additional requested explanations.

5.4. The Panel chose to describe the European Union's alleged compliance "actions" under the
three relevant sub-headings in order to better understand the nature of the European Union's
responses to the United States’ allegations of non-compliance, bearing in mind that the timing of
the alleged compliance "actions" is pertinent to certain aspects of the European Union's refutation
of the United States' claims. For example, the European Union argues that it has no compliance
obligation at all in relation to subsidies that ceased to exist prior to the adoption of the
recommendations and rulings. Considerations pertaining to the timing of the alleged compliance
"actions" are also, more generally, a feature of other European Union arguments, including the
submission that certain events that have taken place over the passage of time (including
post-launch investments made in the A320 and A330 both prior to and after the adoption of the
recommendations and rulings) have diluted the causal link established in the original proceeding
such that the challenged subsidies are no longer a "genuine and substantial" cause of adverse
effects. Thus, ultimately, the European Union's alleged compliance "actions" have been described
under the relevant sub-headings as a first step in clarifying the arguments underlying the

28 European Union's first written submission, para. 1242; and second written submission, para. 1696.
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European Union's assertion of compliance, the full contours of which are fully explored and
assessed in the remainder of the Report.

5.2.2 Paragraph 6.8

5.5. The European Union requests that the last sentence of paragraph 6.8 be revised to more
accurately reflect the evidence submitted by the European Union and the United States in relation
to the termination of certain LA/MSF agreements. The United States argues that one piece of
evidence upon which the European Union relies in this context does not provide support for the
European Union's requested language, and that another piece of evidence upon which the
European Union relies was not supplied by the European Union, but by the United States. The
United States asks the Panel to consider these factors when assessing the European Union's
request.

5.6. Paragraph 6.8 has been modified to reflect the parties' positions in relation to the evidence
submitted by the European Union regarding the termination of the French LA/MSF Agreements for
the A310, A310-300, A330/A340, A330-200, and A340-500/600.%° Consequential adjustments
have also been made to paragraphs 6.9-6.12. The United States' evidence, which the
European Union asserts demonstrates that the German LA/MSF Agreements for the A300B,
A300B3/B4, A300-600, A310, A310-300, A320, and A330/A340 were terminated in 1997 and
1998, is discussed in paragraph 6.26.

5.2.3 Paragraphs 6.15, 6.16, 6.859, 6.869, 6.879, 6.895, 6.908, 6.918, and 6.928

5.7. The European Union requests that the Panel's characterization of the European Union's
arguments in paragraphs 6.15, 6.16, 6.859, 6.869, 6.879, 6.895, 6.908, 6.918, and 6.928 be
modified to reflect the fact that the European Union's submissions concerning the end of the "lives"
of the relevant subsidy measures were focused on the end of the implementation period, not the
beginning of the implementation period. The United States offers an alternative revision regarding
paragraph 6.15, and argues that it is unnecessary to revise any of the other relevant paragraphs
because they already accurately reflect the European Union's factual arguments regarding the time
at which the "lives" of the relevant subsidy measures came to an end.

5.8. The relevant paragraphs have been amended to more accurately reflect the European Union's
arguments.

5.2.4 Paragraphs 6.33-6.35

5.9. The European Union requests that paragraphs 6.33-6.35 be moved from sub-heading 6.2.2
(now 6.2.3) to sub-heading 6.2.3 (now 6.2.4), to reflect the fact the relevant post-launch
investments occurred both after and before the adoption of the recommendations and rulings by
the DSB. The United States did not comment on the European Union's request.

5.10. The text of paragraphs 6.33-6.35 now appears under sub-heading 6.2.4 (in
paragraphs 6.36-6.38). A corresponding change has also been made to the title of
sub-heading 6.2.4.

5.2.5 Paragraph 6.39

5.11. The European Union requests the replacement of the word "their" in paragraph 6.39 with
the word "any", arguing that the wording "their present-day adverse effects"”, when applied to the
challenged LA/MSF subsidies, appears to suggest that these subsidies do have present-day
adverse effects, a question that the European Union considers the Panel is not pre-judging at this
stage of the Interim Report. The European Union additionally requests the Panel to clarify the
attribution of a quotation in the same paragraph to the European Union. The United States did not
comment on the European Union's request.

2% Although the letter of termination submitted in Exhibit EU-34 does not explicitly refer to the A310-300
programme, we are satisfied that when read together with Exhibit USA-396 (BCI), the information contained in
Exhibit EU-34 demonstrates that the French A310-300 LA/MSF contract has also been terminated.
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5.12. Paragraph 6.39 has been modified to address the European Union's concerns.
5.3 Scope of the compliance proceeding
5.3.1 Paragraphs 6.53 and 6.80

5.13. The United States requests that the description in paragraphs 6.53 and 6.80 of the findings
made in the original proceeding in relation to the United States' claims against the alleged LA/MSF
commitment for the Original A350 be modified to more accurately reflect the conclusions set out in
paragraph 8.3 of the original panel report. The European Union objects to the
United States' request insofar as it asks for the deletion of existing language in the Report,
language that the European Union deems accurate. The European Union does not, however, object
to the additional language proposed by the United States if the existing language is retained.

5.14. For the avoidance of confusion, the relevant passages of paragraphs 6.53 and 6.80 have
been clarified.

5.3.2 Paragraphs 6.109 and 6.143

5.15. The European Union requests that the phrase "for the purpose of financing the development
of each and every new model of Airbus LCA that has ever been launched and brought to market"
in paragraphs 6.109 and 6.143 be replaced with the phrase "for the purpose of financing the
development costs of Airbus LCA" in order to reflect the fact that: (i) no such agreements were
entered into "for the purpose of financing the development of" the A321, A319 and A318 LCA;
(ii) Germany, Spain and the UK did not enter into LA/MSF loan agreements for the A330-200; and
(iii) Germany and the UK did not enter into LA/MSF loan agreements for the A340-500/600.

5.16. The United States considers that the European Union's objection to the wording of the
Interim Report resembles an argument that the European Union made before the original panel.
The United States recalls that the original panel, after considering that European Union argument,
observed that: "{W}hile we understand that the Airbus governments did not provide LA/MSF for
each and every model of LCA developed by Airbus, the evidence we have reviewed does show that
whenever Airbus sought LA/MSF it was offered by each of the Airbus governments on the same
four 'core terms', and in all but one case, the terms and conditions of that LA/MSF were agreed
between the parties.”*® The United States has no objection to the Panel making conforming
changes to paragraph 6.109 of the Interim Report.

5.17. Footnote 205 (now footnote 228) to paragraph 6.109 refers to a passage from the adopted
panel report which, in our view, accurately reflects the relevant facts pertaining to the extent to
which LA/MSF agreements were entered into by Airbus and the Airbus governments for the
purpose of financing the development of every new model of Airbus LCA. Accordingly, we decline
the European Union's request in relation to paragraph 6.109.

5.3.3 Footnote 224 (now footnote 247)
5.18. The European Union requests the Panel to insert the words "up to a maximum of" before the
figure "33%" that appears in footnote 224 (now footnote 247) to accurately reflect the facts of the

agreements at issue. The United States did not object to the European Union's request.

5.19. Footnote 224 (now footnote 247) has been modified to more accurately reflect the terms of
the relevant LA/MSF agreements.

5.4 Whether LA/MSF for the AB50XWB is a subsidy
5.4.1 Paragraph 6.229 et seq.

5.20. The European Union requests that the expression "successful aircraft delivery" that is used
in various paragraphs of the Interim Report to denote the trigger of a repayment obligation, be

30 panel Report, EC and certain member States — Large Civil Aircraft, para. 7.530.
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replaced with the expression "aircraft delivery". According to the European Union, modifying the
term "aircraft delivery" with the adjective "successful” is confusing because it "inaccurately”
suggests that not all aircraft deliveries trigger repayment obligations. The United States did not
comment on the European Union's request.

5.21. Paragraphs 6.229, 6.232, 6.238, 6.251, 6.254, and 6.261 have been modified to address
the European Union's concern.

5.4.2 Footnote 377 (now footnote 401) to paragraph 6.231

5.22. The European Union requests that the words "even now", which appear in the final sentence
of footnote 377 (now footnote 401) to paragraph 6.231, be replaced with "as of today" in order to
avoid the impression that the Panel considers that a financial instrument with an interest rate that
depends in part on the timing of [***], such as the French A350XWB LA/MSF contract, inherently
confers a "benefit'. The United States considers that the phrase "even now" does not have the
connotation that the European Union believes that it has in this context, and that "even now" is
synonymous with "as of today", rendering the European Union's request inutile.

5.23. Footnote 377 (now footnote 401) has been modified to address the European Union's
concern.

5.4.3 Paragraphs 6.268-6.288

5.24. The European Union notes that paragraphs 6.268-6.288 describe how the A350XWB LA/MSF
agreements compare with LA/MSF agreements provided for earlier aircraft programmes. The
European Union requests that citations be added to the relevant paragraphs of the United States’
submissions "from which the arguments reviewed in this comparative assessment were drawn".

5.25. The United States notes that paragraphs 6.268-6.288 contain detailed factual observations
citing to the original panel report or derived by the Panel from evidence submitted by the parties in
this proceeding. The United States observes that this passage represents the Panel's effort to
organize facts that both parties have submitted as relevant to the evaluation of the matter before
the Panel, rather than an attempt to capture the viewpoint of either party. Citation to "relevant
paragraphs of the United States' submissions" is therefore, in the view of the United States,
unnecessary. The United States also makes a general comment, detailed further below, that as a
panel need not adopt the reasoning of one of the parties, and may rely on its own reasoning
independent of the arguments put forward by the parties, its conclusions need not cite the
arguments of the parties.

5.26. Paragraphs 6.268-6.288 are part of sub-section 6.5.2.3.1 of the Interim Report, in which
the key features of the LA/MSF agreements for the A350XWB are described and factually assessed,
first individually and then in comparison with the LA/MSF agreements challenged by the
United States in the original proceeding. In performing this factual assessment, the compliance
Panel found it useful to compare the A350XWB LA/MSF agreements with the LA/MSF agreements
at issue in the original proceeding in order to develop a better understanding of their particular
features.

5.27. We recall that the mandate of a panel is to make an objective assessment of the matter
before it, including an objective assessment of the facts, in accordance with Article 11 of the DSU.
In so doing, a panel must review the totality of the facts and evidence before it.3! We are not
aware of a rule that prevents a panel from setting out its own factual understanding of measures
in this context, or that a panel's factual understanding of the measures at issue must necessarily
proceed from the arguments made by one or another of the parties. Accordingly, we see no basis
for the European Union's request for review and, therefore, make no change to the relevant
paragraphs.

31 Appellate Body Report, US — Wheat Gluten, paras. 150-151. See also Appellate Body Report, Korea —
Dairy, para. 139.
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5.4.4 Footnote 438 (now footnote 462) to paragraph 6.289

5.28. The European Union observes that footnote 438 (now footnote 462) to paragraph 6.289
reads:

With regards to the UK contract, the European Union initially stated that [***], as
disbursements were scheduled to occur no earlier than [***]. However, the European
Union later clarified that disbursements were made as follows: In [***].
Disbursements were scheduled and made by the UK Government in [***].

5.29. The European Union asserts that the final sentence in this section of the footnote is factually
inaccurate, alleging that the [***], and that under the [***], the earliest disbursement was
scheduled for [***]. The European Union requests this Panel's relevant finding be reviewed "to
ensure factual accuracy”. The United States considers that the European Union's request should be
rejected because the relevant language in the Interim Report already accurately reflects the facts.

5.30. The description in the footnote at issue is based on our assessment of: (i) the HSBI revised
schedule of disbursements contained at paragraph 2 of the exhibit to which the European Union
refers — which replaced the schedule of disbursements also contained at paragraph 2 of the
[***]; and (ii) the remaining paragraphs of Exhibit EU-133/EU-(Article 13)-33. While paragraph 3
of that exhibit indicates that a disbursement was indeed scheduled to occur on [***] and a
further disbursement on [***], the same paragraph indicates those payments — as distinct from
the earlier, scheduled disbursements — would be subject to additional conditions. This is further
confirmed by the text of paragraph 4 of the exhibit.

5.31. We recall that the European Union was asked to clarify its submissions in this respect in
Panel question Nos 86 and 128. In response to Panel question No. 86, the European Union
provided an HSBI schedule of disbursements already made, and those to be made, confirming that
payments would be made prior to [***]. In Panel question No. 128, the European Union was
asked to reconcile this information with its submission at paragraph 276 of its second written
submission that "[***]. Instead, amendments made to the [***]". In its response, the
European Union "confirm{ed} that the information included in its response to Question 86 is
accurate. The [***] does not, however, affect the overall EU argument". We note that Professor
Whitelaw's calculations (for example in Exhibit EU-421 (HSBI)) also utilise figures involving
disbursements made prior to [***]. The compliance Panel's understanding of the disbursements
made and scheduled to be made is based on these submissions by the European Union.

5.32. Having reviewed the finding, and found it to be in accordance with the European Union's
factual submissions, we accordingly make no change.

5.5 Programme risk for the AB50XWB
5.5.1 Footnote 500 to paragraph 6.338

5.33. The European Union requests that the compliance Panel add a citation to the
United States' submissions where the United States makes an argument which the European Union
maintains is described in footnote 500. According to the United States, the footnote reflects the
Panel's observation regarding the implications of an argument raised by the European Union, and a
citation is unnecessary.

5.34. Footnote 500 of the Interim Report set out an observation made by the Panel about one of
the possible implications of the European Union's decision not to provide certain pricing
information. Our observation does not constitute an argument made by either of the parties. For
the avoidance of confusion, the relevant footnote containing the observation has been deleted.

5.5.2 Paragraph 6.490

5.35. The European Union notes that the footnote to this paragraph appears to contain an
erroneous attribution to the European Union. The European Union requests that the content of the
footnote be corrected. The United States did not object to the European Union's request. The
citation has been corrected to refer to the relevant part of the United States' submissions.
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5.5.3 Paragraphs 6.496-6.500, 6.502, 6.505, 6.513, and 6.526

5.36. The European Union requests that citations be added to the United States' submissions
where the United States asserts the relevance of "the context of the development of the
A350XWB" to the question of the mitigation of risks that is referenced in paragraphs 6.496-6.500,
and where "the United States makes" certain arguments, which the European Union maintains are
set out in paragraphs 6.502, 6.505, 6.513, and 6.526.

5.37. The United States asks the Panel to reject the European Union's request, arguing that there
is no need to include any such citations. The United States notes that the DSU does not require
panels to adopt the view of one party or the other. The United States considers that Article 11 of
the DSU presupposes that a panel may assess the facts and relevant legal provisions differently
from one or both parties with respect to a matter in dispute.® The United States recalls that a
panel may not "make the case" for a complaining party "which has not established a prima facie
case of inconsistency based on specific legal claims asserted by it"®3, but that within these
limitations, a panel has considerable latitude to formulate its conclusions. The United States
comments that, as a panel need not adopt the reasoning of one of the parties, and may rely on its
own reasoning independent of the arguments put forward by the parties, its conclusions need not
cite the arguments of the parties. The United States considers that a panel is free to use such
citations to explain its conclusions, either by comparison or contrast with the views expressed by
one or both of the parties. However, absent some further additional consideration, a panel has no
obligation or even reason to include citations to the arguments of a party even if it reaches
conclusions favourable to that party. The United States considers that the European Union has not
provided reasons why it is necessary or appropriate to include citations and asks that the Panel
reject the European Union's requests in this regard.

5.38. The United States further observes that paragraphs 6.496-6.500 lay out the Panel's
understanding of relevant facts as context for evaluating the European Union's argument that the
risks associated with the A350XWB were mitigated. The United States observes that the passage
contains numerous citations to documents submitted by both parties, and that the European Union
does not dispute the accuracy of the Panel's observations or that the cited documents fully support
them. The United States also observes that: in paragraph 6.502 the Panel was addressing an
internal inconsistency within the arguments presented by the European Union; in
paragraphs 6.503-6.504 the Panel evaluated evidence submitted by the European Union to
determine whether it supported an inference that the European Union was seeking to draw; in
paragraph 5.505 the Panel concluded that the evidence supported a different inference;
paragraph 6.513 contains conclusions reached by the Panel after evaluating the European Union's
arguments in light of the evidence submitted by both parties, and that in any event those
conclusions agree in part with the European Union; and that paragraph 6.526 addresses matters
relevant to evaluating the European Union's arguments. The United States considers that there is,
accordingly, no need to include citations to United States arguments.

5.39. As the European Union appears to acknowledge in its request for review of
paragraph 6.502, the paragraphs that are the focus of the European Union's request for review set
out the compliance Panel's "respon{se} to the European Union's submissions on the mitigation of
the risks associated with the A350XWB". These submissions were made as part of the
European Union's rebuttal of the United States' arguments concerning the appropriate project-
specific risk premium to use for the purpose of constructing the relevant market interest rate
benchmark for the A350XWB LA/MSF measures. The European Union advanced two main
arguments in this regard: First, that due to the technological challenges of the A350XWB, Airbus
changed its development process, which significantly mitigated risks of the A350XWB compared
with those of the A380; and second, that the later point in the development process at which the
A350XWB LA/MSF contracts were concluded compared to the point when the A380 contracts were
concluded also mitigated the risks associated with the A350XWB programme compared with the
A380 programme. In our view, a full exposition of the context of the development of the aircraft
was relevant to understanding whether the arguments made by the European Union with respect
to risk mitigation were compelling. Thus, after summarising the European Union's submissions in

32 The United States refers to Appellate Body Report, US — Gambling, para. 280 (in turn citing Appellate
Body Report, EC — Hormones, para. 156); and Appellate Body Report, US — Certain EC Products, para. 123.
33 The United States refers to Appellate Body Report, Japan — Agricultural Products |1, para. 129.
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paragraph 6.493, the compliance Panel evaluated their merits in paragraphs 6.494-6.527,
exploring and drawing upon evidence submitted by both parties.

5.40. Accordingly, we see the entire content of paragraphs 6.493-6.527 to be consistent with
(and, indeed, required by) our mandate under Article 11 of the DSU, which is to make an objective
assessment of the matter, including an objective assessment of the facts. In this respect, we note
that it is well established that a panel must examine and consider the totality of the facts and
evidence before it, not just evidence submitted by one or another party, and evaluate the
relevance and probative force of each piece of evidence.®* It is also equally settled that a panel is
entitled to develop its own reasoning, and that evidence before the panel can be used in favour of
either party, regardless of which party presented it. Moreover, while panels are inhibited from
addressing legal claims outside of their terms of reference, nothing in the DSU limits the faculty of
a panel freely to use arguments submitted by any of the parties to support its own findings and
conclusions on the matter under its consideration.®® Indeed, a panel might well be unable to carry
out an objective assessment of the matter, as mandated by Article 11 of the DSU, if in its
reasoning it had to restrict itself solely to arguments presented by the parties to the dispute.®® We
have, therefore, left paragraphs 6.496-6.500, 6.502, 6.505, 6.513, and 6.526 unchanged.

5.5.4 Paragraphs 6.538, 6.546, 6.563, 6.570, and 6.579%7

5.41. The European Union requests that citations be added "to the relevant paragraphs of the
United States' submissions at which the United States makes" the arguments or comparison, which
the European Union maintains are set out in paragraphs 6.538, 6.546, 6.563, 6.570, and 6.579.

5.42. The United States refers to its general comment, detailed above, in respect of the
European Union's request to include citations to United States arguments. The United States also
observes that: paragraph 6.538 sets out certain Panel conclusions in respect of United States
arguments cited in an earlier paragraph; paragraph 6.546 contains analysis undertaken by the
Panel to address European Union arguments in light of relevant evidence; in paragraph 5.563 — as
well as paragraph 6.561 — the Panel compares A350XWB and A380 orders at the date of the
respective LA/MSF contracts in response to an EU argument cited in paragraph 6.559; in
paragraph 6.570 the Panel makes a finding in response to a United States argument cited in
paragraph 6.545; and that paragraph 6.579 contains the conclusions of the Panel based on
arguments from the European Union and United States, which the preceding paragraphs cite. The
United States therefore considers that it is not necessary to add citations to the United States’
submissions as the European Union requests.

5.43. The relevant passages identified by the European Union form part of our evaluation of the
merits of the submissions of either one or both of the parties in relation to various elements of the
project risk associated with the A350XWB as compared to that associated with the A380, in the
light of the evidence submitted by both parties, consistent with our task to make an objective
assessment of the matter. We can, therefore, see no basis to support the European Union's
request and, accordingly, make no change to the relevant paragraphs.

5.5.5 Paragraph 6.563

5.44. The European Union suggests that the phrase "a part share"” that is found in
paragraph 6.563 is tautological and requests the deletion of either the word "part" or the word
"share". The United States did not specifically comment on this aspect of the European Union's
request. The word "part" has been deleted from the relevant paragraph.

34 Appellate Body Report, US — Wheat Gluten, paras. 150-151: See also Appellate Body Report, Korea —
Dairy, para. 139.

35 Appellate Body Report, EC — Hormones, para. 156. See also Appellate Body Reports, US — Certain EC
Products, paras. 122-123; and Korea — Dairy, para. 139.

36 Appellate Body Report, EC — Hormones, para. 156.

37 As observed by the United States, the European Union's comments refer to paragraph 6.759, but
quote a passage that appears at paragraph 6.579. We therefore understand the European Union's comment to
relate to paragraph 6.579.



WT/DS316/RW

-28-

5.6 Prohibited subsidy claims

5.45. The United States requests that the description of certain aspects of the A350XWB LA/MSF
contracts in paragraph 6.774 be supplemented to include references to additional examples of
"Domestic A350XWB Development Contingency” drawn from the evidence, and that the
statements made in paragraph 6.776 concerning the United States' Article 3.1(b) claims be revised
to better reflect certain pieces of evidence. The European Union asks the Panel to reject the
United States' requests. Regarding paragraph 6.774, the European Union considers that the
United States' requested revisions address issues that are sufficiently addressed elsewhere in the
Report, and are thus unnecessary and would be inaccurate in this context. Regarding
paragraph 6.776, the European Union considers that the United States' requested changes would
improperly and unnecessarily create affirmative findings that the Panel currently does not make.

5.46. The United States' requested modifications to paragraph 6.774 would bolster the existing
factual characterization and discussion of the A350XWB LA/MSF contracts; while the
United States' requested amendments to paragraph 6.776 would introduce conclusions that the
Panel does not currently make but instead assumes arguendo. In our view, the existing
characterization and discussion of the relevant features of the A350XWB LA/MSF contracts set out
in the Report are sufficient to resolve the United States' Article 3.1(b) claim. Moreover, insofar as
the United States' requested modifications create conclusions that the Panel does not currently
make but instead explicitly assumes arguendo, such changes are not only unnecessary, but would
create confusion. Thus, we decline the United States' requests.

5.7 Expiry through the amortization of benefit
5.7.1 Paragraph 6.869, first bullet point

5.47. The European Union requests modification of the first bullet point to paragraph 6.869 to
more fully reflect the European Union's submissions concerning the end of the "lives" of the
relevant subsidy measures by means of amortization of "benefit". Specifically, the European Union
requests that the phrase "before the end of the implementation period” be inserted immediately
following the phrase "'Marketing life' of each of the financed LCA programmes would come to an
end". The United States did not object to the European Union's request.

5.48. The first bullet point to paragraph 6.869 has been modified in response to the
European Union's request.

5.7.2 Footnote 1496 (now footnote 1521) to paragraph 6.869

5.49. The European Union requests maodification of footnote 1496 (now footnote 1521) to
paragraph 6.869 to more clearly reflect the European Union's arguments concerning the dates by
which the "benefit" of the subsidies mentioned in that footnote would amortize. The United States
considers that the current text of the footnote, which the United States finds perhaps less precise
than the revised text offered by the European Union, is nonetheless accurate, and therefore no
change to the footnote is necessary.

5.50. We have modified the footnote to address the European Union's concerns.
5.7.3 Footnote 1497 (now footnote 1522) to paragraph 6.869

5.51. The European Union requests that the text of footnote 1497 (now footnote 1522) be moved
to the body of paragraph 6.869 as a separate fourth bullet point to that paragraph in order to
more clearly reflect the European Union's arguments. The United States did not comment on the
European Union's request.

5.52. The bullet points to paragraph 6.869 identify the subsidy measures that the European Union
maintains are demonstrated in the PwC Amortization Report to expire "prior to the end of the
implementation period”. The European Union does not argue that the "benefit' of the subsidies
discussed in footnote 1497 (now footnote 1522) fully amortized "prior to the end of the
implementation period”. It would, therefore, be an inaccurate characterization of the
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European Union's argument to transform the text of footnote 1497 (now footnote 1522) into a
fourth bullet point to paragraph 6.869. Accordingly, we decline the European Union's request.

5.7.4 Paragraph 6.894

5.53. The European Union requests modification of paragraph 6.894 to more clearly reflect the
facts concerning the number of regional development grants involving Spanish authorities. The
United States did not comment on the European Union's request.

5.54. We have modified the paragraph to address the European Union's concerns and more
clearly reflect the subsidies at issue.

5.7.5 Footnote 1574 (now footnote 1599) to paragraph 6.906, and paragraph 6.1076

5.55. The European Union requests that, in footnote 1574 (now footnote 1599) to
paragraph 6.906, we insert an explicit finding that the European Union has demonstrated that the
German subsidies for the Nordenham facility and that Spanish subsidies provided for the Sevilla
facilities have fully amortized as of present day. The European Union further requests that
conforming changes be made to paragraph 6.1076. The United States did not comment on the
European Union's request.

5.56. Footnote 1574 (now footnote 1599) appears at the end of a passage in which the Panel
determines that it is not necessary to express a definitive view on what would be the most
appropriate methodology for determining the ex ante lives of the seven regional development
grant subsidies because even accepting the European Union's arguments in full, the
European Union has not established that the relevant subsidies expired by the end of the
implementation period. Thus, no finding is made on the appropriateness of the methodology relied
upon by the European Union to establish the dates on which, according to the European Union, the
"benefit" of the German and Spanish regional development subsidies were fully amortized.
Accordingly, there is no factual basis to grant the precise modification requested by the
European Union to either paragraphs 6.906 and 6.1076.

5.7.6 Paragraphs 6.1067-6.1068

5.57. The European Union requests that paragraphs 6.1067-6.1068 be modified to capture what
the European Union asserts is the fact that the United States did not contest the fact that full
repayment of principal and interest was effected in respect of the relevant subsidies on the dates
indicated by the European Union. The United States considers that the European Union
misunderstands the relevant United States arguments in the context of these paragraphs. The
United States explains that it does not accept the European Union's proposed repayment dates, in
part because the European Union improperly defined repayment as occurring once principal and
interest payments are complete, but before royalty payments stop (in cases where royalty
payments are required). The United States rejects that definition, instead having arguing that true
"repayment" cannot occur while royalty payments continue.

5.58. We consider the requested change unnecessary. In the two paragraphs at issue, the Panel
summarizes the United States' response to the European Union's argument that the "lives" of
relevant LA/MSF loans came to an end when Airbus fully repaid the principal and interest
associated with those measures. The United States contested this argument by asserting that the
repayment of LA/MSF on subsidized terms could not bring about the end of the LA/MSF
subsidies' lives. The Panel concluded that it is unnecessary to make any definitive findings with
respect to the merits of the European Union's arguments because, inter alia, even accepting that
the principal and interest of the relevant LA/MSF measures had been repaid when the
European Union claimed, it would not avail the European Union. The extent to which the
United States did or did not contest the validity of the repayment dates is therefore immaterial.
We thus decline to make the requested change.

5.7.7 Paragraphs 6.1074, 6.1076, and 6.1077

5.59. The European Union requests that footnotes identical or substantially similar to
footnote 1522 (now footnote 1547) be added to paragraphs 6.1074, 6.1076 and 6.1077 to more
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accurately reflect the entirety of the compliance Panel's findings on the expiry of the ex ante
"lives" of the subsidies. The United States did not comment on the European Union's request.

5.60. Paragraphs 6.1074, 6.1076, and 6.1077 make and/or summarize findings on the extent to
which the European Union has established that the challenged subsidies were "expired",
"extinguished" or "extracted" by the end of the implementation period. On the other hand,
footnote 1522 (now footnote 1547) simply confirms that we are satisfied that, on the basis of
either of the methodologies advanced by the European Union, the ex ante "lives" of the LA/MSF
subsidies for the A330-200 and A340-500/600 did not come to an end before the end of the
implementation period, but rather in [***] and [***]. Thus, the finding made in footnote 1522
(now footnote 1547) is out of place in the findings made in paragraphs 6.1074, 6.1076 and
6.1077. It is also irrelevant to the question before the compliance Panel, namely, whether the fact
that certain subsidies "expired" before the end of the implementation period means that those
subsidies have been "withdrawn", within the meaning of Article 7.8 of the SCM Agreement.
Accordingly, we decline to make the requested modifications.

5.8 Extraction of benefit

5.61. The European Union requests that the compliance Panel review the finding made in
paragraph 6.927 where it concluded that it "will not consider the European Union's ‘extraction’
arguments any further in this dispute”. The European Union asserts that "neither before the
original panel, nor before the Appellate Body, did the European Union argue that the extraction
events resulted in withdrawal of the subsidies, within the meaning of Article 7.8". Moreover, the
European Union recalls that the Appellate Body found that "a determination as to whether any
action taken to implement the recommendations made has actually resulted in the ‘withdrawal' of
subsidies and has brought about a Member's compliance with the SCM Agreement, is, if contested,
best left to a compliance panel ...". Thus, according to the European Union, no adopted findings
exist on whether the "extraction" events achieved "withdrawal” of the subsidies, with the
consequence that there are no such findings for the European Union to unconditionally accept
under the terms of Article 17.14 of the DSU.

5.62. The United States asks the Panel to reject the European Union's request for two main
reasons. First, the United States argues that the European Union's statement that it never argued
before the original panel or Appellate Body that the relevant extraction events resulted in
withdrawal of the subsidies within the meaning of Article 7.8 is factually incorrect. Rather,
according to the United States, the European Union raised this precise argument and the Appellate
Body explicitly rejected it. Second, the United States considers that European Union's argument
that the relevant DASA and SEPI transactions resulted in "withdrawal™ of the subsidies rests on the
argument that, as a matter of law, they were "extractions" that affected the value of subsidies
previously granted to those companies. As the Panel already notes in the Report, however, the
Appellate Body rejected that argument.

5.63. In the Panel's view, contrary to the European Union's assertions, the European Union did
argue in the original proceeding that the relevant "extraction" events constituted "withdrawals"
within the meaning of Article 7.8 (and Article 4.7) of the SCM Agreement.*® The original panel
considered the European Union's arguments and dismissed them, explicitly finding:

Finally, we reject the European Communities’ argument that the retention of cash and
cash equivalents of Dasa and CASA, by DaimlerChrysler and SEPI, respectively,
constituted a "withdrawal” or "repayment” of subsidies previously provided to those
entities within the meaning of Articles 4.7 and 7.8 of the SCM Agreement.*®

5.64. The European Union appealed the original panel's finding.*® The Appellate Body reviewed
the European Union's appeal*’, concluding as follows:

38 panel Report, EC and certain member States — Large Civil Aircraft, paras. 7.257, 7.262, and
7.278-7.279.

3% panel Report, EC and certain member States — Large Civil Aircraft, para. 7.289.

4% Notification of Appeal by the European Union under Article 16.4 and Article 17 of the DSU and under
Rule 20(1) of the Working Procedures for Appellate Review, WT/DS316/12/Rev.1, paras. 2 and 3.
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Accordingly, we uphold the Panel's ultimate finding, in paragraphs 7.283, 7.284, and
7.289 of the Panel Report, that the "cash extractions” did not result in the
"withdrawal” of subsidies, within the meaning of Articles 4.7 and 7.8 of the
SCM Agreement.*?

5.65. Thus, we find no factual basis to support the European Union's submission that no findings
were adopted in the original proceeding in relation to the question whether the "extraction" events
achieved the "withdrawal™ of subsidies, within the meaning of Article 7.8 of the SCM Agreement.
Accordingly, we decline the European Union's request for review of our findings in
paragraph 6.927.

5.9 Extinction of benefit
5.9.1 Paragraph 6.994

5.66. The European Union requests that the finding made in paragraph 6.994 on the "fair-market"
value of the ASM transaction be reviewed in the light of what the European Union asserts is
"evidence clearly indicating that the value of Lagardére's commitment to the French State formed
part of the information assessed by the relevant investment banks in determining the relative
value of MHT to the combined company”. The United States did not comment on the
European Union's request.

5.67. We understand the evidence the European Union relies upon to be the following description
found in the Aérospatiale-Matra Offering Memorandum:

In its role as a preferred strategic partner, Lagardére has made certain undertakings
to the French State in respect of the trading price of Aérospatiale Matra's shares on
the Paris Bourse as compared to the CAC 40 index for a period of two years. As a
general matter, Lagardere has agreed to make a payment to the French State of up to
FF 1.15 billion if the trading price of Aérospatiale Matra's shares underperforms the
CAC 40 index by 8% or more during this period. If the trading price of Aérospatiale
Matra's shares outperforms the CAC 40 index by 10% or more during this period,
Lagardére will not be required to make any payment and its obligation will be
terminated. If the trading price is between these two points a pro rata amount will be
payable.*?

5.68. While this passage describes the undertaking given by Lagardéere concerning the share price
of ASM following the Aérospatiale-MHT merger, it does not explain whether or the extent to which
its value to the French State was taken into account by the relevant investment banks in their
valuations. In this regard, we note that because of the conditional nature of Lagardere's
undertaking, Lagardere's final liability could range from FF 1.15 billion to zero, depending upon
how the ASM shares traded following the merger. Thus, in the absence of any evidence disclosing
what the relevant investment bank valuations were, we see no reason to alter the finding made in
paragraph 6.994. Nevertheless, in the light of the European Union's request for review, we have
sought to clarify the finding made in paragraph 6.994 and made a related change to
paragraph 6.995.

5.9.2 Paragraph 6.1008

5.69. The United States requests that the last sentence of paragraph 6.1008 be modified to
provide greater clarity in the Panel's findings concerning the implications of ASMs corporate
governance structure on the "economic reality" of the ASM transaction. The European Union asks
the Panel to reject the United States' request. In the European Union's view, the existing language
in this paragraph is accurate and succinct. Further, according to the European Union, the Panel has
elsewhere discussed the relevant issues discussed in this paragraph, making the modification
unnecessary.

4 Appellate Body Report, EC and certain member States — Large Civil Aircraft, paras. 750-759.
42 pppellate Body Report, EC and certain member States — Large Civil Aircraft, para. 759.
43 Aérospatiale-Matra Offering Memorandum, 25 May 1999, (Exhibit EU-58), p. 24.
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5.70. For the avoidance of confusion, the final sentence of paragraph 6.1008 has been reworded
along the lines suggested by the United States.

5.9.3 Paragraphs 6.1009 and 6.1010

5.71. The United States requests that the first sentence of paragraph 6.1010 and the
accompanying footnote be deleted, because according to the United States, the European Union
did not deny the accuracy of the statements contained in the BusinessWeek report quoted at the
end of paragraph 6.1009, but only the United States' assertions in paragraph 20 of the
United States' response to Panel question No. 8. The United States argues that the United States’
assertions in paragraph 20 were distinct from the underlying evidence. The European Union asks
the Panel to reject the United States' request. According to the European Union, the Panel properly
understood the European Union's statement referred to in the United States' comment as a denial
of the entirety of the assertions, including a denial that the materials cited by the United States
(e.g. the statements contained in the BusinessWeek report) in support of the United States
assertions.

5.72. In paragraph 20 of its response to Panel question No. 8, the United States made a humber
of assertions including that the "French government set for itself the political goal to ‘create a
national champion' in the aerospace and defense industry, which would be better positioned to
negotiate with its British and German counterparts”. In the footnote to this sentence, the
United States made the following additional assertions:

Press reports also confirmed that the ASM merger plan was adopted in reaction to a
prospective merger between Dasa and BAE, which would have resulted in the French
industry being "clearly outgunned" and "threatened" its "traditional dominance of the
Airbus partnership”. ... For this reason, "Prime Minister Jospin secretly endorsed a bold
plan to privatize Aérospatiale and merge it with Matra, a large defense contractor
controlled by Lagardeéere. Jospin reasoned that since the government would retain a
large stake, it could still pretty much call the shots. 'We had to be as industrially
strong as possible to stay in the game', remembers Frederic Lavenir, a key high-
ranking Finance Ministry official who helped structure the merger."**

5.73. We do not read the contents of this footnote, which accompanied the second sentence of
paragraph 20 of the United States' response to Panel question No. 8, to be merely a citation of
evidence in support of the assertion made in that paragraph. In our view, the United States
reference to Prime Minister Jospin's alleged views concerning the strategic importance and
continued national control of ASM formed part of its assertion that the French government wanted
to create a "national champion" for the purpose of the merger between Dasa and BAE. Thus, in
denying the accuracy of the assertions set out in paragraph 20 of the United States' response to
Panel question No. 8, we understand the European Union to deny them in their entirety, including
those set out in the United States' footnote quoting from the BusinessWeek report. Such a reading
of the European Union's position would be consistent with the European Union's general line of
argument concerning the "qualitative change in control" that resulted from the ASM merger, which
according to the European Union, left Lagardéere (not the French State) with "effective control”
over the company's key decisions. Accordingly, we find the characterization of the
European Union's position concerning the assertions made in paragraph 20 of the United States'
response to Panel question No. 8 to be accurate. We, therefore, decline the United States' request
to delete the first sentence of paragraph 6.1010 and the accompanying footnote.

5.10 Requests for findings of the existence, and consistency with the covered
agreements, of measures taken to comply regarding the Bremen Airport runway
extension and the Muhlenberger Loch aircraft assembly site subsidies

5.74. The European Union requests that the Panel find that the two declared measures taken to
comply concerning the Muhlenberger Loch aircraft assembly site and the Bremen Airport runway
extension achieved "withdrawal" of the respective subsidies, within the meaning of Article 7.8 of

44 United States' response to Panel question No. 8, fn 16 (quoting Jean Rossant, "Birth of a Giant: The
inside story of how Europe's toughest bosses turned Airbus into a global star: EADS", BusinessWeek,
10 July 2000, (Exhibit USA-561), p. 170).
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the SCM Agreement. The European Union asserts that the right of an original respondent to have a
compliance panel assess the WTO consistency of a measure taken to comply was explicitly
recognised by the Appellate Body in US — Continued Suspension and Canada — Continued
Suspension, where it found that: "absent any rebuttal by the original complainant, the Article 21.5
panel will make its determination on the basis of a prima facie case presented by the original
respondent that its implementing measure has brought it into compliance with the DSB's

recommendations and rulings”.*®

5.75. The United States asks the Panel to reject the European Union's request. In doing so, the
United States affirms that, as stated in its second written submission, it is not pursuing the claims
included in its panel request with respect to the Mihlenberger Loch and Bremen runway measures.
The United States neither seeks a finding that the European Union failed to comply with the
recommendations and rulings of the DSB with respect to those measures, nor argues that those
subsidies caused adverse effects after the end of the implementation period. Thus, there is no
relevant disagreement between the parties for the Panel to resolve. The United States further
argues that Appellate Body reports in US — Continued Suspension and Canada — Continued
Suspension do not provide material support the European Union's request, and that the
European Union's request is untimely.

5.76. We recall that the purpose of a panel established under Article 21.5 of the DSU is to make
an objective assessment of whether a Member has complied with the rulings and
recommendations adopted by the DSB in an original proceeding when there is a "disagreement as
to the existence or consistency with a covered agreement of measures taken to comply”. As
described in paragraph 2.1(a), and footnotes 33 (now footnote 53), 87 (now footnote 109), and
1820 (now footnote 1847), neither party presently disputes the existence of the European Union's
notified measures taken to comply with respect to the Mihlenberger Loch or the Bremen Airport
runway subsidies, and there is, furthermore, no present disagreement between the parties
regarding whether such measures taken to comply are consistent with the SCM Agreement's
relevant disciplines or whether they achieve compliance with the recommendations and rulings of
the DSB. The explicit terms of Article 21.5 of the DSU imply that in the absence of any such
"disagreement”, there is no question of WTO-consistency to determine in relation to the measures
taken to comply.

5.77. The Appellate Body reports in US — Continued Suspension and Canada — Continued
Suspension do not compel a different resolution. The European Union quotes a passage from these
two reports that appears in sections in which the Appellate Body described what a hypothetical
Article 21.5 panel would be expected to do in the following specific procedural scenario: (a) an
original respondent initiates an Article 21.5 proceeding; (b) the original complainant refuses to
participate in that Article 21.5 proceeding; and (c) the original complainant had already suspended
concessions vis-a-vis the original respondent in accordance with applicable provisions of Article 22
of the DSU. The Appellate Body stressed, however, that in this hypothetical scenario there would
be a "disagreement" between the parties for the compliance panel to resolve, i.e. whether the
ongoing suspension of concessions continued to be justified under Article 22.8 of the DSU. Thus, in
such a scenario, the compliance panel would be called upon to "make its determination on the
basis of a prima facie case presented by the original respondent that its implementing measure
has brought it into compliance with the DSB's recommendations and rulings"*® in order to address
the "abnormal state of affairs"’ of ongoing suspension of concessions, a situation that "must be
brought back to normality as soon as possible".*® No such disagreement or associated exigency
exists in this proceeding. Suspension of concessions has not been approved or implemented, and,
moreover, the original complainant, the United States, initiated the present Article 21.5
proceeding, in which both parties participated.

45 Appellate Body Reports, US — Continued Suspension, para. 358; and Canada — Continued Suspension,
para. 358.

46 Appellate Body Reports, US — Continued Suspension, para. 358; and Canada — Continued Suspension,
para. 358.

47 Appellate Body Reports, US — Continued Suspension, para. 310; and Canada — Continued Suspension,
para. 310.

48 Appellate Body Reports, US — Continued Suspension, para. 348; and Canada — Continued Suspension,
para. 348.
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5.78. Thus, in the absence of any explicit refutation by the United States of the European Union's
measures taken to comply with respect to the Muhlenberger Loch or the Bremen Airport runway
subsidies, we find that there is no requirement under Article 21.5 of the DSU for the compliance
Panel in this dispute to make any findings on the consistency of those measures with the covered
agreements. Thus, it follows from the express terms of Article 22.2 of the DSU that the
United States would not be entitled to request the suspension of concessions or other obligations
under the covered agreements in relation the Muhlenberger Loch and the Bremen Airport runway
measures. Accordingly, for all of the above reasons, we decline the European Union's request.

5.11 Adverse effects
5.11.1 Paragraph 6.1155 and footnote 1908 (now footnote 1935)

5.79. The United States requests that the last sentence of footnote 1908 (now footnote 1935) to
paragraph 6.1155 be modified to more accurately reflect the United States' arguments and data
submitted in relation to freighter aircraft. The European Union asks the Panel to reject the
United States' request. In the European Union's view, the requested modification would reflect a
claim regarding freighters that the United States did not substantiate during the course of the
dispute.

5.80. We have modified footnote 1908 (now footnote 1935) to more accurately capture the scope
of the United States' arguments.

5.11.2 Paragraph 6.1672

5.81. The European Union requests that the finding made in paragraph 6.1672 regarding the
relevance of EADS' gross cash as a source of financing for part of the development costs of the
A350XWB be maodified, and for the Panel to consequently find that the gross cash figures further
strengthen the finding in paragraph 6.1690 that "EADS had significant cash that it could have
diverted to the A350XWB programme". The European Union argues that gross cash is relevant in
this context "because, even though it would be reduced when a financial liability falls due, it can
simultaneously be replenished thorough {sic} borrowing, such that EADS' overall cash and
borrowing position does not change." As described in paragraph 6.1672, the European Union made
the same argument in a footnote to its second written submission. The United States asks the
Panel to reject the European Union's request. The United States considers that even if EADS could
have issued debt to "replenish" its gross cash as financial liabilities fell due, this is a question of
EADS' counterfactual ability to raise debt. Because the Panel already addresses that counterfactual
ability elsewhere in the Report, there is no need to address that issue in the context of discussing
gross cash.

5.82. We decline the European Union's request. As explained in the Report, the portion of any of
EADS' gross cash positions (actual or projected) that must cover financial liabilities would be
unavailable to divert to the A350XWB programme. Deducting that portion of the gross cash
positions yields EADS' associated net cash positions. We therefore considered net cash to be a
more reliable indicator of how much cash EADS had to divert to the A3B50XWB programme. This
relationship between gross and net cash positions endures no matter how much debt EADS could
raise or when EADS raised it. Insofar as EADS could have raised cash with which to help fund the
A350XWB programme by selling debt, that is addressed — consistent with how the parties
structured their arguments and presented their evidence — under our EADS-debt-capacity analysis.
In other words, we have analysed the ability of EADS to fund the development costs of the
A350XWB programme through debt, as a debt-capacity issue, rather than under the rubric of
gross cash.

5.11.3 Paragraph 6.1788
5.83. The European Union requests that citations be added to the relevant paragraphs of the
United States' submissions "at which the United States makes" the argument stated in the last two

sentences of paragraph 6.1788.

5.84. The United States refers to its general comment, detailed above, in respect of the
European Union's request to include citations to US arguments. The United States also observes
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that the paragraph contains the Panel's conclusions and is based on the Panel's preceding
discussion of the parties' arguments and the evidence, including the parties’ agreement as to the
observed failure of the several new entrants to play a significant role in LCA competition and the
likelihood that this situation would continue in the immediate future. The United States considers
that citations to the United States' submissions are, accordingly, unnecessary.

5.85. The two sentences that are the subject of the European Union's request for review are found
in a passage of the Interim Report where the merits of the parties' positions in respect of the
conditions of competition that would exist after the end of the implementation period, in the light
of the two "plausible” counterfactual scenarios, are evaluated. The two sentences form part of our
objective assessment of the conditions of competition that we believe would exist in the "plausible”
counterfactual scenario in which Boeing would have been a monopoly producer of LCA.
Accordingly, we see no basis for the European Union's request for review and, therefore, make no
change to the relevant paragraph.

5.12 Designation of certain information as BCI

5.86. The United States requests that certain specific information appearing in seven paragraphs
of the Interim Report be designated as BCIl in order to prevent the disclosure of non-public
information in the Final Report that could cause harm to the originators of the information. The
European Union did not object to the United States' requests.

5.87. The United States' requests have been granted, and the relevant information bracketed in
the Final Report.

5.88. The European Union requests that certain specific information appearing in 59 paragraphs
and 25 footnotes of the Interim Report be designated as BCI in order to prevent the disclosure of
non-public information in the Final Report that could cause harm to the originators of the
information. In its comments to the European Union's requests, the United States observes that
two of the European Union's requests (concerning paragraph 6.561, and paragraphs 6.728 and
6.729) related to information appearing unbracketed in the European Union's first and second
written submissions. The United States also notes that the information the European Union
proposed should be bracketed in paragraphs 6.682 and 6.272 appeared unbracketed in
paragraph 177 of the United States' first written submission and is based on publicly available
information.

5.89. The information that is the focus of the European Union's request for BCI treatment in
paragraphs 6.561, 6.728 and 6.729 is the date on which the first AS50XWB LA/MSF contract was
concluded. The European Union designated this date as BCI when it provided the LA/MSF contracts
in response to the Panel's request for information pursuant to Article 13 of the DSU, after filing its
first written submission. As the United States notes, however, the same date can be found
explicitly identified in two paragraphs of the European Union's first and second written submissions
in which it is not given a BCIl designation. Apart from these few instances of disclosure, the
European Union has generally sought to bracket the dates of the conclusion of all of the LA/MSF
contracts for the A350XWB. We note, moreover, that neither party argues that the relevant
information is within the public domain. In our view, these facts suggest that the European Union's
disclosure of the relevant information in the paragraphs cited by the United States was
unintentional. In this light, and given the voluminous submissions and extensive pieces of
evidence that have been presented in this proceeding, we have decided to grant the
European Union's request, bearing in mind that to do so would not prejudice the United States’
due process rights in the resolution of this dispute.

5.90. Turning to the United States' observations concerning the European Union's requests in
relation to paragraphs 6.682 and 6.272, we are unable to find any reference to the information
that is the focus of the European Union's request in connection with paragraph 6.272 in
paragraph 177 of the United States' first written submission. Moreover, on the basis of the
information in paragraph 177 of the United States' first written submission, we understand the
United States' second observation to be focused on paragraph 6.681 of the Interim Report, not
paragraph 6.682. We have modified the text of paragraph 6.681 with a view to responding to both
parties' comments on the confidentiality of the relevant information.
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5.91. With respect to all other European Union requests for the treatment of certain information
as BCI, we have either bracketed the specific text or otherwise modified the relevant passages to
secure the level of protection requested by the European Union.

5.13 Designation of certain information as HSBI

5.92. The European Union requests that the Panel bracket various words and passages of text
from the Interim Report as HSBI in order to avoid the disclosure of non-public information in the
Final Report that could cause exceptional harm to the originators of the information. The
United States does not object to the European Union's requests.

5.93. We have granted the European Union's requests for HSBI protection by either eliminating
the relevant text or by modifying it in a way that does not reveal HSBI or make it possible to infer
HSBI from the context in which it appears. In this respect, we recall that while, pursuant to
paragraph 59 of the BCI and HSBI Procedures, HSBI is not to be disclosed in the Panel report, we
are nevertheless entitled to "make statements or draw conclusions that are based on the
information drawn from the HSBI". We have decided not to bracket the relevant words and
passages that are the focus of the European Union's request, as we do not consider it would be
necessary to create an HSBI version of the Final Report in order to fully respond to the
European Union's requests for HSBI protection.

6 FINDINGS
6.1 Introduction

6.1. It is well established that the task of a panel established under Article 21.5 of the DSU is to
make an objective assessment of whether a Member has complied with the recommendations and
rulings adopted by the DSB directing it to bring one or more measures found to be
WTO-inconsistent in an original proceeding into conformity with its obligations under the covered
agreements. To this end, Article 21.5 contemplates that a panel may be required to examine two
main compliance questions: (a) the "existence" of "measures taken to comply" with the rulings
and recommendations; and (b) the "consistency with a covered agreement" of any such
measures.*® In compliance disputes involving actionable subsidies, such as the present, a panel's
evaluation of these questions will be informed by Article 7.8 of the SCM Agreement.®°

6.2. Article 7.8 of the SCM Agreement is one of the "special or additional rules and procedures on
dispute settlement contained in the covered agreements"®!, which prevail over the general DSU
rules and procedures to the extent that there is a conflict between them.®? Article 7.8 specifies
what an implementing Member must do following the adoption of a panel and/or Appellate Body
report in which it is determined that any subsidy has caused adverse effects within the meaning of
Article 5 of the SCM Agreement. In particular, Article 7.8 prescribes that any "Member granting or
maintaining such subsidy shall take appropriate steps to remove the adverse effects or shall
withdraw the subsidy". It follows that in order to determine whether an implementing Member has
complied with the recommendations and rulings adopted by the DSB in cases involving actionable
subsidies, one of the questions that an Article 21.5 panel will have to evaluate is whether the
Member concerned has acted in conformity with the requirement to "take appropriate steps to
remove the adverse effects” or "withdraw the subsidy".

6.3. In this proceeding, the United States maintains that the European Union and certain member
States have failed to comply with the recommendations and rulings adopted by the DSB in the
original proceeding for two main reasons. First, the United States claims that the European Union
and certain member States have failed to act in conformity with the obligation in Article 7.8 of the
SCM Agreement to "take appropriate steps to remove the adverse effects"” or "withdraw the
subsidy" because not only do the subsidies found to have caused adverse effects in the original

4 Appellate Body Report, Canada — Aircraft (Article 21.5 — Brazil), para. 40.

50 Appellate Body Report, US — Upland Cotton (Article 21.5 — Brazil), para. 235.

5! Article 1.2 and Appendix 2 of the DSU.

52 Appellate Body Reports, US — Upland Cotton (Article 21.5 — Brazil), para. 235; Guatemala —
Cement I, fn 55; and US — FSC, para. 159.
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proceeding allegedly continue to cause adverse effects today®®, but also because by agreeing to
provide Airbus with LA/MSF for Airbus’' latest model of LCA, the A350XWB, the United States
submits that France, Germany, Spain and the United Kingdom have "continued and even
expanded"®* the subsidization of Airbus’ LCA activities, thereby causing “"additional adverse
effects"®®, within the meaning of Articles 5(c) and 6.3 of the SCM Agreement. Second, the
United States claims that France, Germany, Spain and the United Kingdom have failed to comply
with the recommendations and rulings adopted by the DSB because, according to the
United States, the A350XWB LA/MSF measures are prohibited export and/or import substitution
subsidies, within the meaning of Articles 3.1 and 3.2 of the SCM Agreement, claims that the
United States also makes in relation to the A380 LA/MSF subsidies.

6.4. The European Union rejects the entirety of the United States' claims, arguing that the
European Union and certain member States have fully implemented the recommendations and
rulings adopted by the DSB. In particular, the European Union submits that the subsidies found to
cause adverse effects in the original proceeding have either been "withdrawn" or no longer cause
"adverse effects", thereby bringing the European Union and certain member States into conformity
with their obligations under Article 7.8 of the SCM Agreement. Moreover, the European Union
maintains that the United States' claims against the A350XWB LA/MSF measures and the
prohibited subsidy claims the United States raises against the A380 LA/MSF subsidies are outside
of the scope of this compliance proceeding or, in any case, are without merit.

6.5. The parties' positions raise essentially three broad sets of issues pertaining to: (a) the scope
of the claims and measures that can be challenged in this proceeding; (b) the extent to which the
A350XWB and A380 LA/MSF measures are prohibited subsidies, within the meaning of Articles 3.1
and 3.2 of the SCM Agreement; and (c) whether the European Union and certain member States
have complied with their obligations under Article 7.8 of the SCM Agreement. Our Report evaluates
the merits of the parties' submissions in relation to each of these matters in turn. However, before
proceeding to this analysis, we first review the European Union's stated compliance "actions" and
address the European Union's conviction that the United States has failed to make a prima facie
case of non-compliance in this dispute®® and, therefore, that the European Union and certain

member States have "no case to answer".>”

6.2 The European Union's Compliance Communication of 1 December 2011
6.2.1 Introduction

6.6. On 1 December 2011, the European Union informed the DSB that it had "taken appropriate
steps” to bring its measures "fully into conformity with its WTO obligations”, thereby ensuring "full
implementation of the DSB's recommendations and rulings".®® In its communication, the
European Union declared that it had adopted "a course of action that addresses all forms of
adverse effects, all categories of subsidies, and all models of Airbus aircraft covered by the DSB's
recommendations and rulings”.®® The European Union described this "course of action™" to include:
(a) the repayment and/or termination of LA/MSF; (b) the imposition of increased fees and lease
payments on infrastructure support in accordance with market principles; and (¢) ensuring that
capital contributions and regional aid subsidies have, "in the Appellate Body's words, ‘come to an

3 The United States' claims in this respect do not include the subsidy measures relating to the
Muhlenberger Loch and the extension of the Bremen Airport runway that were found to cause adverse effects
in the original proceeding. See below paras. 6.19-6.22.

54 United States' first written submission, para. 1.

%5 United States' first written submission, para. 1.

56 After recalling the exposition in its first written submission of the alleged "legal framework and the
principles" that should guide the Panel's evaluation of the United States' non-compliance claims and inter alia
drawing attention to “the highly laconic nature of the US First Written Submission, which in, substantial
measure, simply sought to presume rather than demonstrate much of what is asserted by the United States",
the European Union explained in its second written submission that "{t}o the extent that the United States
might be successful in its attempts to induce the compliance Panel into error on these issues, the
European Union will challenge the relevant findings and seek their reversal on appeal”. (European Union's
second written submission, paras. 14 and 17) (emphasis original)

57 European Union's first written submission, paras. 44 and 200.

%8 Communication from the European Union dated 1 December 2011, WT/DS316/17, 5 December 2011
(Compliance Communication).

% Compliance Communication, para. 3. (emphasis original)
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end’ and are no longer capable of causing adverse effects".®*® The European Union provided
"information concerning” the "steps that have been taken" and "other intervening market events"
it considered to have enabled it to achieve compliance in a two-page document comprising 36
numbered paragraphs attached to its communication.®*

6.7. When considered in the light of the explanations provided by the European Union during the
course of this proceeding, it is apparent that the "course of action" the European Union relies upon
to claim that it has fully implemented the recommendations and rulings of the DSB refers to not
only "actions" taken after the adoption of the recommendations and rulings, but also "events" that
occurred before the recommendations and rulings were adopted by the DSB (sometimes even
before the United States' request for consultations in the original dispute), as well as "events" that
allegedly occurred over a period of time that overlapped the date on which the recommendations
and rulings were adopted by the DSB. In this part of our Report we describe our understanding of
all three categories of European Union compliance "actions", as articulated in the European Union's
Compliance Communication of 1 December 2011 and further explained and explored in the parties’
submissions in this dispute.

6.2.2 Actions taken after the adoption of the recommendations and rulings by the DSB

6.2.2.1 Termination of French and Spanish LA/MSF agreements (‘'steps™ 1-3, 7-11,
14-16, 18-19, and 21-24)

6.8. Two-thirds of the European Union's declared compliance "actions” took the form of the
termination of LA/MSF agreements, the majority of which were terminated after the adoption of
the recommendations and rulings by the DSB.®? In its first written submission, the European Union
presented evidence showing that the French LA/MSF agreements for the A300B, A300B2/B4,
A300-600, A310, A310-300, A320, A330/A340 basic, A330-200, and A340-500/600 programmes
and the Spanish LA/MSF agreements for the A300B, A300B2/B4, A300-600, A320, and A330/A340
basic had been terminated between September and November 2011.%*

6.9. We note that in a number of instances, the formal termination of the French and Spanish
LA/MSF agreements between September and November 2011 occurred many years after the
European Union maintains the loaned principal had been "fully repaid” in accordance with the
subsidized terms of the relevant agreements.®* In three cases involving the French State, the
LA/MSF agreements were terminated after a settlement was reached on Airbus' "outstanding
payment obligations" as of November 2011, in accordance with the subsidized terms of the

80 Ccompliance Communication, para. 4.

81 Compliance Communication, para. 4. The 36 "steps" identified by the European Union are described
and explained in more detail below at paras. 6.8-6.42.

52 Fourteen of the 24 termination "steps" identified in the European Union's Compliance Communication
concern "actions" taken after the adoption of the recommendations and rulings by the DSB. The European
Union clarified during the interim review that seven of the 24 termination "steps", pertaining to the German
LA/MSF agreements for the A300B, A300B2/B4, A300-600, A310, A310-300, A320, and A330/A340 basic
programmes, were evidenced by the 1997 and 1998 settlement between the German government and
DaimlerChrysler Aerospace AG (DASA) (see below paras. 6.25-6.26).

83 | etter, French State to Airbus dated 24 October 2011 terminating A300 LA/MSF contracts, (French
A300 LA/MSF contract Termination Letter), (Exhibit EU-25); Letter, Spanish State to Airbus dated
30 September 2011 terminating A300 LA/MSF contracts, (Spanish A300 LA/MSF contract Termination Letter),
(Exhibit EU-31); Letter, French State to Airbus dated 24 October 2011 terminating A310 LA/MSF contract,
(French A310 LA/MSF contract Termination Letter), (Exhibit EU-34); Letter, French State to Airbus dated
24 October 2011 notifying Airbus that A320 LA/MSF contract had terminated, (French A320 LA/MSF Letter
notifying Airbus that contract had terminated), (Exhibit EU-36); Letter, Spanish State to Airbus dated
30 September 2011 terminating A320 contracts, (Spanish A320 contract Termination Letter), (Exhibit EU-40);
Joint Letter, Spanish State and Airbus, dated 5 October 2011 terminating by common agreement LA/MSF
contracts for A330/A340, (Spanish A330/A340 contract Termination Letter), (Exhibit EU-49); and Letter,
French State to Airbus dated 22 November 2011 terminating, as of 8 November 2011, A330/A340 basic,
A330-200, and A340-500/600 LA/MSF contracts, (French A330/A340 basic, A330-200, and A340-500/600
contract Termination Letter), (Exhibit EU-47).

54 These terminations concern French LA/MSF for the A300B/B2/B4, A300-600, A310, A310-300, and
A320, and Spanish LA/MSF for the A300B/B2/B4, A300-600 and A320, which according to the European Union
had all been "fully repaid" between 1994-1999. (European Union's first written submission, paras. 168-178).
The European Union's submissions with respect to the repayment of LA/MSF on its subsidized terms and the
relevance of this fact to its compliance claims are addressed elsewhere in this Report at paras. 6.1066-6.1074.
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relevant LA/MSF agreements.®® We also note that the formal termination of the relevant A300 and
A310 LA/MSF contracts occurred four years after the end of the respective aircraft programmes®®,
with the termination of French LA/MSF for the A330/A340 basic and A340-500/600 coinciding with
the termination of the A340 programme.

6.10. Thus, in essence, the French and Spanish LA/MSF termination "steps" the European Union
relies upon and has provided evidence of involve instances where either a LA/MSF agreement has
already run its course, in accordance with its subsidized terms and conditions, or in the case of
French LA/MSF for the A330/A340 basic, A340-500/600 and A330-200, the remaining outstanding
repayment obligations have been settled in accordance with their subsidized terms and conditions.

6.11. The United States describes the alleged terminations as "meaningless formalities without
repayment of subsidies"” that "appear to be no more than acts of a ministerial, formalistic nature"
having "no impact on the adverse effects" they cause — namely, "the effects that flow from the
market presence of Airbus LCA that could not have been launched as and when they were (if at
all) without {LA/MSF}".%’

6.12. The European Union acknowledges that the formal termination of a debt instrument that has
run its course "does not by itself remove or take away the money that the debtor received under
the agreement".%® However, the European Union states that this is "beside the point", because, in
its view, the operative question for the purpose of the compliance question before this Panel is
whether or not the subsidy has ended.®® In particular, the European Union maintains that the
obligation in Article 7.8 of the SCM Agreement to "take appropriate steps to remove the adverse
effects” or "withdraw the subsidy"” applies only in relation to subsidies found to cause adverse
effects in an original proceeding that continue to exist after the adoption of recommendations and
rulings by the DSB. Furthermore, the European Union submits that the fact that a particular
subsidy may have expired and, therefore, no longer exists, means that the European Union has
procured its "withdrawal”, also bringing it into compliance with its obligations under Article 7.8 of
the SCM Agreement.’® Thus, while the European Union accepts that the termination of a LA/MSF
contract does not answer the question "whether or not the existence of the subsidy under WTO law
has also ended"”?, it nevertheless argues that termination is "an additional piece of evidence, even
if not necessary or sufficient in and of itself, constituting recognition by the parties of withdrawal
(or cessation of adverse effects)".”> Accordingly, the European Union does not accept that the
termination events identified in its Compliance Communication "do not form part of the array of

measures taken to comply in this dispute”.”®

6.13. Ultimately, therefore, we do not understand the European Union to argue that the formal
termination of LA/MSF agreements already repaid or settled on their subsidized terms before the
end of the implementation period brings it into compliance with the adopted recommendations and
rulings of the DSB. Rather, the European Union relies upon the formal termination of such LA/MSF
instruments as part of the configuration of facts, which it maintains demonstrates its full
implementation of the adopted recommendations and rulings of the DSB.

6.2.2.2 Ensuring that subsidies have "come to an end" (“'step" 26)

6.14. One of the 36 "steps" identified in the European Union's Compliance Communication is the
"bringing 'to an end"™ of all of the subsidies found to cause adverse effects in the original
proceeding with the exception of the French, German, Spanish and UK A380 LA/MSF measures.
The United States characterizes this "step" as "a legal argument” "based on contentions that the

% These terminations concern French LA/MSF for the A330/A340 basic and the A330-200.
(European Union's first written submission, paras. 177 and 181)

86 European Union's first written submission, paras. 168-172.

87 United States' first written submission, paras. 39, 260, and 264.

%8 European Union's first written submission, para. 164 (citing United States' first written submission,
para. 39).

89 European Union's first written submission, para. 164.

7 We examine the merits of both of the European Union's lines of argument below at
paras. 6.794-6.1102.

" European Union's first written submission, para. 164.

72 European Union's second written submission, para. 101.

73 European Union's second written submission, para. 101.
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passage of time" has "resulted in the subsidies or their adverse effects fading to insignificance".
Recalling that the Appellate Body has explained that "when faced with a finding covered by
Article 7.8 of the SCM Agreement, 'a Member would normally not be able to abstain from taking
any action on the assumption that the subsidy will expire or that the adverse effects of the subsidy
will dissipate on their own'™, the United States argues that the European Union is not entitled to
claim that it has achieved compliance in the absence of taking any "action" because, according to
the United States, the European Union has "no basis to believe that the situation here deviates
from what the Appellate Body has found would normally be the case". Accordingly, the
United States submits that "the purported ‘bringing to an end'™ of subsidies does not achieve
compliance with Article 7.8.7*

6.15. The European Union clarified in its first written submission that what it meant when it
referred to "bringing 'to an end™ the relevant subsidies was simply undertaking an exercise to
determine whether, in the light of its own interpretation of certain findings made by the
Appellate Body in the original proceeding, the ex ante "lives" of those subsidies came to an end
before the end of the implementation period. The European Union engaged
PricewaterhouseCoopers (PwC) to perform this assessment. Thus, in the light of the
European Union's understanding of certain findings made by the Appellate Body in the original
proceeding, PwWC was asked to determine the period of time over which it was anticipated that
certain subsidies would benefit Airbus at the time they were provided, and whether, on the basis
of that time period, they were fully amortized as of 1 December 2011, using the following
methodologies: (a) the anticipated repayment period under each of the LA/MSF agreements; (b)
the anticipated marketing life of the subsidized model of LCA; and/or (c) the useful life of the
tangible and intangible assets allegedly purchased with the relevant funding.”®

6.16. According to the European Union, the conclusions reached by PwC demonstrate that the
benefit conferred through all of the challenged subsidies with the exception of the French and
Spanish A340-500/600 LA/MSF measures, the French, German, Spanish, and UK A380 LA/MSF
measures, and a number of the Spanish Government regional development grants, was fully
amortized prior to the end of the implementation period.”® For the European Union, this result is
significant because, as already noted, the European Union argues that the obligation in Article 7.8
of the SCM Agreement to "take appropriate steps to remove the adverse effects" or "withdraw the
subsidy" applies only in relation to subsidies found to cause adverse effects in an original
proceeding that continue to exist after the adoption of recommendations and rulings by the DSB.
Therefore, to the extent that the results produced by PwC show that the relevant subsidies did not
exist at the time that the recommendations and rulings in this dispute were adopted on
1 June 2011, the European Union submits that they prove that the European Union and certain
member States have no compliance obligations at all with respect to those subsidies’” or that the
European Union has "withdrawn" those subsidies for the purpose of Article 7.8 of the
SCM Agreement. Furthermore, and in any case, the European Union maintains that the fact that a
particular subsidy may have expired and, therefore, no longer exists by the end of the
implementation period, means that the European Union has procured its withdrawal, also bringing
it into compliance with its obligations under Article 7.8 of the SCM Agreement.

6.17. Thus, ultimately, the European Union's reference to "bringing 'to an end’™ certain subsidies,
is not a reference to any specific action undertaken with respect to subsidies or the adverse effects
found to have been caused by subsidies in the original proceeding. Rather, we understand the
European Union to be referring to the analysis performed by PwC on the alleged amortization of
the benefit of the relevant subsidies, and the assertion, on the basis of that analysis, that the ex
ante "lives" of those subsidies have "come to an end".

7 United States' first written submission, paras. 43, 260, and 267 (quoting Appellate Body Report, US —
Upland Cotton (Article 21.5 — Brazil), para. 236).

5 PricewaterhouseCoopers, "Analysis of the expected life of subsidies to Airbus conferred by Member
State Financing Loans, Capital contributions and regional development grants as found in the WTO dispute
DS316", 29 November 2011 and 2 July 2012, (PwC Amortization Report), (Exhibit EU-5) (BCI/HSBI).

¢ European Union's first written submission, paras. 205-223.

77 European Union's first written submission, paras. 232-233 and 244; second written submission,
paras. 98, 195, and fn 742; and response to Panel question No. 6.
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6.2.2.3 Isolation of certain Spanish regional development grants from use in LCA
activities ('step™ 27)

6.18. In the light of the explanations provided by the European Union in its first written
submission, we understand this "step" to have involved engaging PwC to undertake an assessment
of the extent to which certain subsidized facilities owned by European Aeronautic Defence and
Space Company N.V. (EADS)/Construcciones Aeronauticas S.A. (CASA) in San Pablo, Spain, are
used for the purpose of the production of Airbus civil or military aircraft.”® The PwC report
concludes that "there is no indication that the San Pablo site has been used or will be used for
manufacturing, assembling or transforming civil aircraft".”® Thus, we do not understand the
European Union's reference to the "isolation of certain Spanish regional development grants" to
describe any specific action undertaken after the adoption of the recommendations and rulings
with respect to those subsidies. Rather, we understand the European Union to be simply referring
to the analysis performed by PwC on the extent to which the San Pablo South site is used for the
purpose of civil or military aircraft, with a view to substantiating its assertion that the subsidized
facilities in question are not (and, indeed, have never been) used for civil aircraft purposes and,
for this reason, cannot be the subject of the United States' "adverse effects" claims.

6.2.2.4 Imposition of additional fees for use of Bremen Airport runway extensions
('step™ 28)

6.19. The European Union explained in its first written submission that the fee schedule for
Airbus’ right to use the Bremen Airport runway was revised to include the extensions with respect
to which Airbus did not previously pay a fee. The European Union states that the revision took
effect on 1 December 2011 and that the amount of the additional fee is proportionate to the length
of the runway extension, compared to the length of the general runway.°

6.20. The United States' claims of non-compliance do not include the Bremen Airport runway
extension measure.?!

6.2.2.5 Revision of the terms of the MUhlenberger Loch lease agreement (“'step™ 29)

6.21. The European Union asserted in its first written submission that the Muhlenberger Loch
lease agreement was amended on 30 November 2011 to include a premium of EUR [***] per
square metre per year (paid monthly in the amount of EUR [***] per square metre).®2 According
to the European Union, this change aligned the terms of the lease with the market so that it no
longer conferred a "benefit" upon Airbus, within the meaning of Article 1.1(b) of the
SCM Agreement, thereby procuring the withdrawal of the subsidy for compliance purposes.®

6.22. Although initially including the Mihlenberger Loch lease agreement within the scope of its
challenge to the European Union's alleged compliance, the United States subsequently explained
that it had decided not to pursue "its claim with regard to this measure™ for the time being, after
having reviewed the explanation of the European Union's "methodology for adjusting the rental for
the Muhlenberger Loch site to a market rate, which the EU provided for the first time in its first

written submission™.?*

6.2.2.6 Termination of the A340 programme ("'step" 33)

6.23. The European Union identifies the termination of the A340 programme as one of its 36
compliance "steps". The European Union relies upon the termination of this programme to support

78 European Union's first written submission, paras. 220-221.

”® PricewaterhouseCoopers, "Assessment of the use of the San Pablo South industrial site relating to the
WTO Dispute DS316", 30 November 2011, (Exhibit EU-6) (BCI/HSBI), p. 16.

8% European Union's first written submission, paras. 194-195.

81 United States' first written submission, paras. 5 and 35.

82 Eyropean Union's first written submission, para. 192; and 14" Amendment to Miihlenberger Loch
Land Lease Agreement, 30 November 2011, (Exhibit EU-53) (BCl), section 1.1.

83 European Union's first written submission, para. 33.

84 United States' second written submission, para. 265.
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its submission that there can no longer be any present adverse effects related to the A340.8° We
note, however, that the United States makes no claims of "serious prejudice” in relation to any
market displacement or impedance, or lost sales, involving the A340 in the post-implementation
period. Nevertheless, the United States asserts that the termination of the A340 programme "had
nothing to do with compliance"”, but rather reflected the fact that the A340 was "no longer
competitive and had been replaced by newer, LA/MSF-funded Airbus LCA", in particular, the
A350XWB-900 and A350XWB-1000. In addition, referring to a passage from EADS Financial
Statements Q3 2011, the United States argues that termination of the A340 programme actually
"gave Airbus a EUR 312 million boost to its earnings as LA/MSF liabilities were cleared off its

books" .8

6.24. We observe that the reason given for the termination of the A340 programme in the
decision of the Airbus Shareholder Committee formally bringing the programme to an end on
19 October 2011 related to the fact that "[***]".8” In particular, the decision of the Airbus
Shareholder Committee explains that "[***]", with the members of the Shareholder Committee
furthermore noting that "[***]".%8 Moreover, the European Union has explained in this proceeding
that the A340 programme “fail{ed} because of its fuel-burn penalty compared to the 777."% Thus,
it is apparent that the decision to terminate the A340 programme in October 2011 was not taken
in response to the recommendations and rulings adopted by the DSB, but rather simply because of
its commercial "failure".

6.2.3 Events that occurred before the adoption of the recommendations and rulings by
the DSB

6.2.3.1 Payment by Airbus of outstanding LA/MSF obligations of EUR 1.7 billion
('step™ 25)

6.25. The European Union's Compliance Communication describes one of its 36 alleged
compliance "steps" as "{p}ayment by Airbus, other than on deliveries under previously existing
contractual terms, with respect to outstanding MSF obligations in the amount of approximately
EUR 1,704,775,000".°° The United States asserts that this "step" refers to the payment made by
DaimlerChrysler Aerospace AG (DASA®Y) to the German Federal Government pursuant to a debt
settlement in 1997 and 1998. According to the United States, the same debt settlement was
considered by the panel in the original proceeding.®?

6.26. The European Union has not responded to the United States' assertions. Neither has the
European Union further expanded upon what it was referring to in its Compliance Communication
when it identified the EUR 1.7 billion "payment by Airbus” as one of its 36 alleged compliance
"steps". Thus, we do not understand the European Union to continue to rely upon this "step" for
the purpose of rebutting the United States' claims of non-compliance in this dispute. We note,
however, that during the interim review, the European Union argued that information contained in
United States Exhibit USA-105 demonstrates that the 1997 and 1998 debt settlement between
DaimlerChrysler Aerospace AG (DASA) and the German government resulted in the termination of
the German LA/MSF agreements for the A300B, A300B2/B4, A300-600, A310, A310-300, A320,
and A330/A340 basic programmes. To this extent, we understand the European Union to rely upon

85 European Union's first written submission, paras. 209 and 1216; and second written submission,
para. 1205.

86 United States' first written submission, paras. 60, 260, and 269-270 (citing EADS Financial
Statements Consolidated for the nine-month period ended 30 September 2011, 9 November 2011 (EADS
Financial Statements Q3 2011), (Exhibit USA-107), p. 14: "The release of the liabilities has positively affected
the consolidated income statement before taxes by 192 M € in other operating income and by 120 M € in
interest result.").

87 Airbus Shareholder Committee Decision Taken by Resolution in Writing, 19 October 2011, (Exhibit
EU-111) (BCI).

88 Airbus Shareholder Committee Decision Taken by Resolution in Writing, 19 October 2011, (Exhibit
EU-111) (BCI).

89 European Union's first written submission, para. 1108.

% Compliance Communication, p. 3.

%1 The European Union explains that "DASA" stood for Deutsche Aerospace AG (from 1992),
Daimler-Benz Aerospace AG (from 1995) and DaimlerChrysler Aerospace AG (from 1998). (European Union's
first written submission, fn 351)

92 United States' first written submission, paras. 40-42.
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the description of the 1997 and 1998 DASA debt settlement in Exhibit USA-105 as evidence of
"steps"” 4-6, 12-13, 17, and 20, described in the European Union's Compliance Communication.

6.2.3.2 Share transactions and cash extractions involving subsidy recipients (*'step’ 30)

6.27. In its first written submission, the European Union clarified that the "subsequent share
transactions and cash extractions involving subsidy recipients" referred to in its Compliance
Communication were events that took place well before the adoption of the recommendations and
rulings by the DSB. In particular, the European Union revealed that the alleged compliance "steps”
were the following: (a) the partial privatization of Aérospatiale in 1999, the sale and issuance of
EADS shares to the general public by the EADS partners in the context of the creation of EADS and
its public float in 2000, the 2006 sale by British Aerospace Systems (BAE Systems) of its 20%
ownership stake in Airbus SAS to EADS (as "extinction™ events); and (b) two one-time removals of
cash and cash equivalents by DaimlerChrysler and Sociedad Estatal de Participaciones Industriales
(SEPI) from their respective subsidiaries, DASA and CASA, in the lead up to the creation of EADS
in 2000 (as "extraction" events).%*

6.28. In the original proceeding, the European Communities argued that the same events had
"extinguished" and "extracted" all of the challenged subsidies. In this compliance dispute, the
European Union makes the same submission, arguing in the light of its own interpretation of what
it means to comply with the terms of Article 7.8 of the SCM Agreement, that the alleged
"extinction" and "extraction™ of the relevant subsidies means that they have been "withdrawn" or
are no longer causing present "adverse effects".

6.29. The United States recalls that the panel and Appellate Body already examined and rejected
the European Union's "extraction™ arguments in the original proceeding, and submits that for this
reason, the European Union's "claim that such extractions were an appropriate step to withdraw
those same subsidies is an effort to reargue a point the EU lost ... , and is not properly part of this
proceeding under Article 21.5 of the DSU".°* Moreover, recalling that the Appellate Body had
stated in the original proceeding that it did "not consider that the sales transactions and ‘cash
extractions' resulted in the 'withdrawal' of subsidies within the meaning of Articles 4.7 and 7.8 of
the SCM Agreement”, the United States submits that the "extinction" events the European Union
relies upon for a second time in this compliance dispute "cannot have withdrawn the subsidies in

question for purposes of Article 7.8 of the SCM Agreement".%®

6.2.3.3 Termination of A300 and A310 programmes (“'steps’ 31 and 32)

6.30. The A300 and A310 programmes were terminated on 31 July 2007.°® The European Union
relies upon the termination of these programmes to support its submission that there can no
longer be any present adverse effects related to the A300 and A310.°” We note, however, that the
United States makes no claims of "serious prejudice” in relation to any market displacement or
impedance, or lost sales, involving the A300 and A310. Nevertheless, the United States asserts
that the termination of the A300 and A310 programmes "had nothing to do with compliance”, but
rather reflected the fact that the "terminated models were no longer competitive and had been
replaced by newer, LA/MSF-funded Airbus LCA", in particular, the A330, A350XWB-800 and
"sometimes" the A350XWB-900.%®

6.31. Unlike the termination of the A340 programme, the European Union has not submitted any
specific evidence attesting to a decision to terminate the A300 and A310 programmes on the part
of Airbus’ management, relying instead on the contents of an Airbus press release from
March 2006. This document quotes the Airbus then-President and Chief Executive Officer (CEO),
Gustav Humbert, as having stated:

9% European Union's first written submission, paras. 197-354; and second written submission,
paras. 117-268.

94 United States' first written submission, para. 46.

98 United States' first written submission, para. 47.

% Airbus Press Release, "A300, A310 Final Assembly To Be Completed by July 2007", 7 March 20086,
(Exhibit EU-116); French A300 LA/MSF contract Termination Letter, (Exhibit EU-25); and French A310 LA/MSF
contract Termination Letter, (Exhibit EU-34).

97 European Union's second written submission, para. 1205.

%8 United States' first written submission, paras. 260 and 269-270.
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It is in Airbus' best interest to optimise the use of its resources at this time. We are
implementing a major production ramp-up across our business as the A300/A310
programme nears completion. This is in response to growing demand from our
customers for the newer Airbus products like the A321, the A330/A340 family and the
new A350 aircraft, that cover or even go beyond the market segment of our original
aircraft programme.®®

6.32. In our view, this statement makes clear that, as with the termination of the A340
programme, the decision to terminate the A300 and A310 programmes was solely motivated by
Airbus’ commercial interests and, therefore, unrelated to the WTO dispute concerning the alleged
subsidization of Airbus that was ongoing at the time between the United States and the
European Union and certain member States.

6.2.4 Events and alleged events that overlapped the adoption of the recommendations
and rulings by the DSB

6.2.4.1 Completed deliveries and performance of sales contracts (“'step™ 34)

6.33. Another alleged compliance "step" identified in the European Union's Compliance
Communication is the completion of deliveries of "relevant LCA to markets for which displacement
was found" in the original proceeding, and the completion of performance under sales contracts
pertaining to orders for LCA found to constitute "lost sales™ in the original proceeding.

6.34. The European Union explained in its written submissions that what it meant when it referred
to the completion of performance of a sales contract, was the delivery of an LCA to a customer in
accordance with the terms of the order found to constitute a "lost sale™ causing serious prejudice
to the United States' interests in the original proceeding. The European Union maintains that by
delivering the LCA to its customer in this way, "the {lost} sales are ... completed and cease to exist
in the present".?® For the European Union, this implies that the "United States has failed to
demonstrate that significant lost sales ... , as found in the original proceedings, have not been
removed"'® and, therefore, that the European Union and certain member States have not
achieved compliance with respect to those specific transactions. In other words, the
European Union submits that the delivery of an LCA under a sales contract that was the subject of
a finding of "lost sales" in the original proceeding brings that "lost sale" to an end and, therefore,
also ends the "serious prejudice" to the United States' interests.

6.35. The United States submits that the European Union's reliance on "completed deliveries" and
"completed performance of sales contracts"” suggests that "the EU views the very indicia of adverse
effects (e.g. the deliveries in country markets that served as the basis for the Appellate Body's
displacement findings) as something that it could cite to assert compliance". The United States
argues that this is "untenable” because it "seems to ask the WTO to accept that the occurrence of

adverse effects means that the EU has complied in this case".1%?

6.2.4.2 Post-launch investments in Airbus A320 and A330 programmes ("'step” 35)

6.36. The European Union revealed in its first written submission that the post-launch
investments identified in its Compliance Communication as the thirty-fifth compliance "step" were
the, allegedly non-subsidized, investments Airbus has made into the A320 and A330 families of
LCA since they were launched in, respectively, 1984 and 1987. In particular, the European Union
explains that since the A320 and A330 were launched, Airbus has invested, respective to these two
LCA, at least EUR [***] billion and EUR [***] billion into the following activities: (a) "Continuing
Development”; (b) "Continuing Support”; (c) the design and manufacture of three non-subsidized
variants (the A321, A319 and A318) between 1988 and 1999; and (d) the setting-up of three new
A320 final assembly lines (FALs) in Hamburg (Germany) between 1993 and 2005, and one in

9 Airbus Press Release, "A300, A310 Final Assembly To Be Completed by July 2007", 7 March 2006,
(Exhibit EU-116).

1% Eyropean Union's second written submission, para. 1212.

101 European Union's first written submission, paras. 805-816, 1034-1042, and 1218-1219; and second
written submission, para. 1212.

102 United States' first written submission, para. 271.
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Tianjin (China) in 2008. The European Union maintains that the value of these investments
"dwarf{s}" the initial development cost of the A320 and A330/A340 programmes, and that it has
resulted in significant technological advancements, enhanced production rates, improved
lead-times and lower costs of production.®®

6.37. According to the European Union, these facts demonstrate that the "genuine and
substantial” cause of the ongoing market presence of the A320 and A330 families is not the
challenged LA/MSF subsidies, but rather the above-mentioned, allegedly non-subsidized,
investments. Thus, the European Union relies upon the post-launch investments in the A320 and
A330 as events which it asserts have diluted the causal connection between the challenged
LA/MSF subsidies and the present-day market presence of the A320 and A330.

6.38. For the United States, however, the European Union's reliance on Airbus' post-launch
investments is "not at all a step to remove adverse effects, but an attempt by the EU to re-argue
causation issues that it lost in the underlying proceeding". In particular, the United States recalls
that the original panel and Appellate Body found that the challenged LA/MSF subsidies were a
"genuine and substantial” cause of the market presence of the A320 and A330 in the 2000 to 2006
period, that is, after most of the relevant post-launch investments had been allegedly undertaken.
Thus, the United States maintains that Airbus' post-launch investments "cannot attenuate the

adverse effects caused through the presence of {the A320 and A330} on the market".'**

6.2.4.3 "Attenuation™ of "any causal link" through ™"further intervening events"
("'step™ 36)

6.39. Although the European Union does not explicitly refer to any particular "intervening events"
in its Compliance Communication, in its written submissions the European Union identifies a
number of important changes to the markets into which the different Airbus and Boeing LCA are
sold, the "passage of time", and a number of non-attribution factors allegedly not related to
subsidization, as events that have had the effect of attenuating the causal connection between the
challenged LA/MSF subsidies and any present-day effects, such that those subsidies can no longer
be found to be a "genuine and substantial" cause of the instances of serious prejudice that the
United States continues to claim.*®®

6.40. According to the United States, the European Union's "attenuation" arguments do not
amount to compliance "actions in even the most superficial sense, but reflect EU inaction and/or
legal argumentation based on contentions that the passage of time and other intervening events
have resulted in the subsidies or their adverse effects fading to insignificance”. The United States
submits that "attenuation of a causal link" is not something that a Member does, but rather "a
legal conclusion that a Panel reaches based on the evidence as to what the responding Member
has done". In the view of the United States, because the European Union's alleged compliance
"steps" have not withdrawn the subsidies or removed the adverse effects, they "cannot have

attenuated the causal link found by the original Panel and the Appellate Body".1°®

6.2.5 Conclusion

6.41. Overall, the United States submits that the "steps" described in the European Union's
Compliance Communication "can be characterized as an ‘inaction plan™ that "did essentially
nothing to move toward WTO compliance".’®” Indeed, according to the United States, the

European Union and certain member States have only "worsen{ed} ... the compliance situation" by

103 European Union's first written submission, paras. 731-798 and 876-924; and second written
submission, paras. 743-821.

104 United States' first written submission, para. 272; and second written submission, paras. 503 and
505.

105 5ee e.g. European Union's first written submission, paras. 39, 486, 493, 500, 507, 511, 628, and
644-645; and second written submission, paras. 11, 502, 677, 1269, 1282, 1330, 1347, 1373, 1388, and
1585.

1% ynited States' first written submission, paras. 260 and 274.

107 United States' first written submission, paras. 242 and 257.



WT/DS316/RW

- 46 -

continuing to provide Airbus with "billions of dollars" of allegedly subsidized LA/MSF for the

A350XWB, which the United States claims are causing "additional adverse effects™.1%8

6.42. In our view, only two of the 36 "steps" notified by the European Union can be characterized
as "actions" relating to the degree of ongoing subsidization of Airbus LCA — namely, "step" 28, the
imposition of additional fees for the use of the Bremen Airport runway extension, and "step" 29,
revision of the terms of the Muhlenberger Loch lease agreement.’®® On the other hand, the
remaining 34 alleged compliance "steps" are not "actions" relating to the ongoing (or even past)
subsidization of Airbus LCA, but rather merely the assertion of facts or presentation of arguments
for the purpose of supporting the European Union's theory of compliance based on the following
main contentions: (a) the adopted rulings and recommendations give rise to no compliance
obligation at all, under the terms of Article 7.8 of the SCM Agreement, with respect to expired
subsidies; (b) an expired subsidy means that it has been "withdrawn" for the purpose of Article 7.8
of the SCM Agreement; (c) an expired subsidy cannot cause adverse effects in the context of a
proceeding initiated under Article 21.5 of the DSU; and (d) the passage of time, and events that
have taken place over the passage of time, have diluted the causal link established in the original
proceeding such that the challenged subsidies are no longer a "genuine and substantial” cause of
adverse effects in the post-implementation period. Thus, ultimately, apart from the "actions"
identified in "steps" 28 and 29, the European Union's affirmation of compliance is not grounded in
any specific conduct on the part of the European Union and certain member States with respect to
the subsidies provided to Airbus or the adverse effects those subsidies were found to have caused
in the original proceeding. Fundamentally, the European Union's view that it has achieved full
compliance is, rather, based on its understanding of the scope and nature of the obligations arising
out of the adopted recommendations and rulings as well as its own interpretation of the applicable
law and legal provisions, including Article 7.8 of the SCM Agreement.

6.43. With these observations in mind, we now proceed to examine the merits of the
United States' non-compliance complaint.

6.3 Whether the United States has presented a prima facie case

6.44. The European Union maintains that the United States has failed to satisfy its burden of
presenting a prima facie case of non-compliance and, therefore, that the entirety of the
United States' complaint must be rejected.*°

6.45. The European Union submits that in order to make a prima facie case of non-compliance in
this dispute, the United States was required to "make a claim, assert fact, adduce evidence and
develop argument™''' in respect of each of its claims of WTO-inconsistency in its first written
submission. However, according to the European Union, the United States' first written submission
is "so deficient and so bereft of substance" that it falls short of this standard.**? In particular, the
European Union argues that the United States' first written submission not only neglected to
address the need to establish the existence of subsidies after the end of the implementation
period, taking into account the Appellate Body's guidance on inter alia the extent to which the
"life" of a subsidy will come to an end!*®, but it also failed to speak to the need to show that any
existing subsidies are a "genuine and substantial” cause of present adverse effects, taking into
account inter alia the properly determined "lives" of subsidies, an appropriate reference period and
correctly defined product markets.** The European Union maintains that the United States’ failure

108 United States' first written submission, paras. 1-16 and 240-246.

199 As already noted, the United States includes neither of these two measures in its claims of
non-compliance against the European Union and certain member States in this dispute.

110 European Union's first written submission, paras. 39-55; second written submission, paras. 3 and
12-17; and response to Panel question No. 1.

11 European Union's first written submission, paras. 9-12; and second written submission, para. 12.

12 European Union's first written submission, paras. 44-48 and 51-52.

113 gpecifically, the European Union submits that the United States' first written submission should have
taken into account: "{R}epayments of principal and interest; modifications aligning measures with a market
benchmark; amortisation of benefit; extinction; and extraction™. (European Union's first written submission,
paras. 36, 165, 198-199, 228, 246, and 293; and second written submission, para. 75)

14 In particular, the European Union argues that the United States' first written submission should have
taken into account: "{A} properly identified present reference period starting no sooner than the end of the
implementation period; properly defined present product markets; properly delineated present geographic
markets; properly defined temporal markets; a reasonable estimate of the present amounts of the alleged
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to address these matters in its first written submission is "fatal" to the United States' complaint, "a
matter {that} cannot be rectified without infringing {the European Union's} due process rights".'*®
Consequently, the European Union submits that, as a matter of law, the Panel must dismiss the

entirety of the United States' claims of non-compliance.®

6.46. The United States rejects the European Union's contentions''’, arguing that the
European Union's characterization of what is required to discharge its prima facie burden of proof
seeks to force the United States into bearing the burdens of both establishing the
European Union's non-compliance and addressing in advance the arguments that the
European Union raised in its first written submission to attempt to establish compliance.'®
According to the United States, the burden that falls upon a complaining Member in an Article 21.5
compliance dispute requires it to advance a prima facie case that measures taken to comply do not
exist or, if they do exist, that such measures are inconsistent with the covered agreements. In the
specific context of Article 7.8 of the SCM Agreement, the United States argues that the burden of
demonstrating that any declared measures taken to comply do not exist will have been satisfied if
the complaining Member shows that those measures do not withdraw the subsidy or remove its
adverse effects. Similarly, the United States submits that the burden of establishing that declared
measures taken to comply are inconsistent with the covered agreements will have been met by a
complaining Member if it demonstrates that those measures are insufficient to bring the
implementing Member fully into conformity with its obligations under Article 7.8.**°

6.47. As regards the "lengthy list" of matters the European Union argues the United States was
required to address in its first written submission, the United States maintains that the issues the
European Union identifies "might provide defenses to a claim under Article 5 of the
SCM Agreement, in circumstances not present in this dispute”, or "represent novel legal theories ...
that find no support in the SCM Agreement or WTO jurisprudence"”, or even be "potentially, but not
necessarily, relevant to a finding under Article 5".*2° However, according to the United States, they
have "little to do" with what is required to make out a prima facie case of non-compliance with
Article 7.8 of the SCM Agreement.

6.48. We do not understand there to be any disagreement between the parties that it is for the
United States to establish the European Union's non-compliance in this dispute, and that it is for
the European Union to rebut any prima facie case advanced by the United States, including by
raising and substantiating its own affirmative defences. Not surprisingly, however, when it comes
to understanding exactly what the United States must demonstrate in order to discharge its prima
facie burden of proof, the parties have presented diverging positions, in large part, due to the
different views expressed about the scope of this compliance dispute, how the notion of
compliance should be given effect under the terms of Article 7.8 of the SCM Agreement and the
substance and implications of the legal and factual findings made by the panel and the
Appellate Body in the original proceeding. For instance, one of the main reasons the
European Union advances to support its contentions about the United States' failure to make a
prima facie case is that the United States made no attempt in its first written submission to
establish that subsidies exist in the post-implementation period. Yet, in order to accept that the
United States' submissions were deficient in this regard, we must first of all be satisfied that the
United States was legally required to make such a demonstration. According to the United States,
it was under no such obligation. Similarly, the European Union maintains that the
United States' causation arguments should have taken into account inter alia the "present amounts
of alleged subsidies"”. Again, however, the extent to which the United States was required to do so
in order to establish a prima facie case is a matter in dispute between the parties.

6.49. Ultimately, therefore, the merits of the European Union's submission that it has "no case to
answer" in this proceeding rests in large part upon the correctness of its own legal theory of

subsidies, taking into account withdrawal of the subsidy through the elimination of any financial contribution
and ... the alignment with a market benchmark, amortisation, extinction or extraction; and intervening events
(non-attribution factors)". (European Union's first written submission, paras. 37-39)

115 European Union's first written submission, para. 54.

16 European Union's first written submission, paras. 44, 51-55, and 200.

117 United States' second written submission, paras. 32-39.

118 United States' second written submission, para. 37.

119 United States' second written submission, para. 33.

120 ynited States' second written submission, paras. 38-39.
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compliance and understanding of the scope of this dispute, its own interpretation of the findings
made in the original proceeding and its own views about the meaning and probative value of the
facts and evidence the parties have, or allegedly should have, submitted. It follows that in order to
address the European Union's allegations concerning the United States' failure to make a prima
facie case, we must assess the merits of the parties' arguments with respect to all of these
matters.

6.50. Finally, we recall that as we have previously noted™®, it is well established that a panel
must not make a "prima facie case" for a party who bears the burden of proof in relation to a claim
or a defence.'®® However, this does not mean that a panel must make a specific finding that a
complainant has met its burden to establish a prima facie case in respect of a particular claim, or
that a respondent has effectively rebutted a prima facie case.'?® Similarly, a panel is not required
to make a finding as to whether a complainant has established a prima facie case before it
examines the respondent's arguments and evidence.'®® Indeed, WTO dispute settlement
proceedings do not involve any particular temporal sequence of proof. Both parties will adduce
evidence in support of their own arguments or to rebut the arguments made by the other at
various stages of a dispute, sometimes simultaneously, throughout the entirety of a proceeding.

6.51. Given the voluminous submissions and complex issues raised in this dispute, we have
sought to conduct our evaluation of the merits of the parties' positions on the basis of a full
appreciation of all of their arguments and the evidence adduced in support of those arguments
throughout the course of this proceeding. To this end, three sets of questions were posed to the
parties over a 12-month period following the substantive meeting with the parties and third parties
in order to clarify their submissions and generally explore the legal and factual matters raised in
this proceeding. We have also carefully assessed and responded to numerous requests for
procedural rulings concerning the acceptability of certain pieces of evidence and arguments
submitted for consideration at various stages. Needless to say, however, in performing our
"objective assessment of the matter”, we have at all times been guided by the basic requirement
of due process that each party be afforded a meaningful opportunity to comment on the
arguments and evidence adduced by the other party. We have also been mindful of the fact that
this due process interest must be balanced against other interests, including systemic interests
such as those reflected in Articles 3.3 and 12.2 of the DSU*?® and that, ultimately, panels are best
situated to determine how this balance should be struck in any given proceeding, provided that
they are vigilant in the protection of due process and remain within the bounds of their duties
under Article 11 of the DSU.*%®

6.52. We now turn to review the substance of the United States' complaint of non-compliance,
starting by first of all addressing the parties’ arguments concerning the scope of this compliance
proceeding.

6.4 The scope of this compliance proceeding

6.4.1 The A350XWB LA/MSF measures

6.4.1.1 Introduction

6.53. We recall that in the original proceeding, the United States challenged the alleged provision
of subsidized LA/MSF by the Airbus governments for the purpose of the Airbus A350 aircraft design
proposed between 2004-2006 (Original A350) programme launched in December 2004. Although

the original panel found that, by the time that its terms of reference had been set, the Airbus
governments had committed to support the Original A350 through the provision of LA/MSF, the

121 gee Panel's Procedural Ruling of 12 June 2013 in relation to the European Union's requests of
28 May 2013 concerning: (i) the United States' Full HSBI Version Appendix and HSBI Exhibits submitted in
conjunction with its answers to the Panel's first set of questions; and (ii) the United States' alleged violations of
the BCI/HSBI Procedures. (Annex F-2)

122 pppellate Body Reports, Japan — Agricultural Products I, para. 129; US — Shrimp (Thailand)/US —
Customs Bond Directive, para. 300; US — Wool Shirts and Blouses, p. 14; and EC — Hormones, para. 104.

123 pppellate Body Report, Thailand — H-Beams, para. 134.

124 pppellate Body Report, India — Quantitative Restrictions, para. 142.

125 pAppellate Body Report, Thailand — Cigarettes (Philippines), para. 150.

126 Appellate Body Report, Thailand — Cigarettes (Philippines), para. 150.
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precise details and content of that LA/MSF had yet to be settled and remained subject to
negotiation. Accordingly, the panel concluded that the United States had failed to demonstrate that
a commitment to provide Airbus with LA/MSF for the Original A350 on the specific terms and
conditions asserted by the United States actually existed, as a matter of fact, by the time of the
panel's establishment on 20 July 2005.%7 In other words, the United States failed to establish the
existence, as of July 2005, of a LA/MSF commitment measure for the Original A350 constituting a
specific subsidy within the meaning of Articles 1 and 2 of the SCM Agreement. As LA/MSF for the
A350XWB did not exist during the relevant time, no findings were made and no specific DSB
recommendations and rulings were adopted in the original proceeding with respect to any
A350XWB LA/MSF measures.

6.54. Airbus abandoned the Original A350 programme less than two years after its launch, with
key Airbus clients and industry analysts questioning its ability to compete effectively with the
lighter, more fuel-efficient, Boeing 787.12% Airbus publicly unveiled a "concept” for a substantially
redesigned version of the Original A350 — the A350XWB — at the Farnborough Air Show in
July 2006'%°, formally launching it on 1 December 2006.%°

6.55. As they did with respect to prior models of Airbus LCA, the governments of France,
Germany, Spain, and the United Kingdom supported the A350XWB programme with LA/MSF. After
publicly signalling their support for the new programme in July 2006%!, the Airbus governments
formally entered into negotiations with Airbus for LA/MSF in late 2008, individually agreeing on its
terms on different dates between [***].1%?

6.56. The United States claims that the new A350XWB LA/MSF measures are subsidies, which
either alone or in conjunction with the pre-A350XWB LA/MSF subsidies found to cause adverse
effects in the original proceeding, continue to cause adverse effects today, thereby evidencing the
relevant European Union member States' failure to comply with the recommendations and rulings
adopted by the DSB. Accordingly, and despite not being identified as a "measure taken to comply"
in the European Union's Compliance Communication, the United States maintains that the
A350XWB LA/MSF measures fall within the scope of our terms of reference in this compliance
dispute. We examine the merits of the United States' position in the following analysis.

127 panel Report, EC and certain member States — Large Civil Aircraft, paras. 7.296-7.314.

128 gee e.g. Dominic Gates, "Airplane Kingpins tell Airbus: Overhaul A350", The Seattle Times,

29 March 2006, (Exhibit USA-24); "Time for a new, improved model: Airbus gets to work on its medium-sized
aircraft, but deeper problems remain”, The Economist, 20 July 2006, (Exhibit USA-28); "Airbus to decide by
July on A350 design" Seattle Post - Intel, 16 May 2006, (Exhibit USA-356); and Gordon McConnell,

Michel Lacabanne, Chantal Fualdes, Francois Cerbelaud and Burkhard Domke, A350XWB Chief Engineering and
Future Projects Office, Airbus, "A350XWB Chief Engineering Statement”, 3 July 2012 (A350XWB Chief
Engineering Statement), (Exhibit EU-18) (BCI/HSBI), para. 6.

129 5ee e.g. Ameet Sachdev, "Airbus redesigns its strategy for long haul: A350 line to carry bulk of the
load", Chicago Tribune, 18 July 2006, (Exhibit EU-99); Goldman Sachs Investment Analysis, A350: Not an
option but essential for Airbus' future, in our view, 21 November 2006, pp. 20-22, (Exhibit USA-30), p. 20; and
UK House of Commons Hansard, written answers for 24 July 2006, (Original Exhibit US-141), (Exhibit USA-31).
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"Airplane Kingpins tell